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IN THE SUPREME COURT OF FLORIDA

BOBBY LEE DOWNS,

Petitioner,
V. CASE NO. 79,322
STATE OF FLORIDA,

Respondent.

PETITIONER"S REPLY BRIEF ON THE MERITS

ARGUMENT
ARGUMENT IN REPLY TO THE STATE AND IN
SUPPORT OF THE PROPOSITION THAT THE
DISTRICT COURT SHOULD HAVE REVERSED THE
TRIAL COURT"S IMPOSITION OF CONSECUTIVE
MINIMUM MANDATORY SENTENCES FOR AGGRAVATED
ASSAULT AND FIRST DEGREE MURDER AND THIS
COURT SHOULD ANSWER THE CERTIFIED QUESTION
IN THE NEGATIVE.

The State argues that the law of the case doctrine con-
trols and the District Court correctly affirmed the sentence
because this issue was before this court, or could have been
raised, on the first appeal, Specifically, the State alleges
"The facts surrounding this crime and sentence have not changed
since its first appearance here." State"s brief at page 5.
This allegation is incorrect. Downs was before this Court with

a death sentence and a consecutive sentence for the aggravated




assault with a minimum three years for use of a firearm. (R
24-31) The issue of whether the minimum three years for use of
a Firearm could run consecutively with the 25-year minimum of a
life sentence for murder could not have been raised since such
a sentence was not before this Court. This Court remanded for
imposition of a life sentence for the murder and directed that
the aggravated assault sentence and the murder sentence shall

be consecutive. Downs v. State, 574 sSo.,2d4 1095, 1099 (Fla.

1991). Implicit in this directive iIs that the lower court
Impose consecutive sentences which are legal. The sentence for
aggravated assault could legally be imposed to run consecuti-
vely with the life sentence for the murder. However, the
mandatory three-year provision of the aggravated assault
sentence could not be legally imposed to run consecutively with
the 25-year minimum provision of the murder sentence.

Next, the State®s argument that this Court should answer
the certified question in the affirmative is without merit.
Initially, the State relies on Section 775.021, Florida Statu-
tes (1988). This reliance is misplaced since Downs® offense
occurred on May 5, 1988, which is well before the effective
date of the statute on October 1, 1988. (R 14-15) Ch. 88-131
sec., 7, Laws of Fla.; State v. Smith, 547 so.2d4 613 (Fla.

1989). Second, the State cites this Court®s decision iIn
Daniels v. State, 17 FLW S118 (Fla. Feb. 20, 19%2), which

actually supports a negative answer to the certified question.
In Daniels, this Court reaffirmed that consecutive minimum

mandatory terms are not permissible when proscribed by sentence




enhancement statutes rather than as the statutorily proscribed
sentence for a particular offense.
Palmer v. State, 438 50.2d4 1 (Fla. 1983) controls this

case. The First District Court was correct in Blair v. State,

559 s0.24 349 (Fla. 1st pcA 1990) where the court held that a
minimum three-year sentence for use of a firearm cannot be
stacked on a 25-year minimum sentence for a capital crime. As

the District Court noted in this case, State v. Boatwright, 559

So.2d 210 (Fla. 1990), allowing the stacking of the minimum
25-year sentences for capital sentences does not effect this

analysis.



CONCLUSION
For the reason presented in Petitioner™s brief on the
merits and this reply brief, Petitioner asks this Court to
answer the certified question In the negative and to remand his

case for the correction of his sentence.
Respectfully submitted,
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PUBLI1C DEFENDER
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