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4 Nos. 79,529, 79,530 

LESLIE PEARLSTEIN, M . D . ,  P e t i t i o n e r ,  

V. 

WILLIAM KING, et ux., Respondents. 

EDWARD WHITE MEMORIAL HOSPITAL, Petitioner, 

V. 

WILLIAM KING, et ux . ,  Respondents. 

[December 2 4 ,  1 9 9 2 1  

McDONfiD, J. 

Leslie Pearlstein and t h e  Edward White Memorial. Hospital 

p e t i t i o n  f o r  review of Kinq v .  Pearlstein, 5 9 2  So.2d 1 1 7 6  (Fla. 

2d DCA 1 9 9 2 ) ,  because of conflict with Berdeaux v .  Eagle-Picher 

Industries, 5 7 5  S ( 3 . 2 6  So.2d 1 2 9 5  (Fla. 3d DCA 1 9 9 0 ) ,  review 

den ied ,  589 So.2d 2 9 4  (Fla. 199?), disapproved on o t h e r  grounds ,  

lviuraies v. Sperry  2and i o r ~ . ,  6 G i  So.2d 538 (Fia. i 9 5 2 ) .  



We have jurisdiction pursuant to article V, s e c t i o n  3(b)(3), 

Florida Constitution. The issue is whether t h e  120-day time 

’ limit f o r  serving a defendant after filing an initial pleadin9,  
I 

as provided in Florida Rule of C i v i l  Procedure 1.070(j), applies 

t o  complaints filed pricr to January 1, 1989, t h e  effective date 

of the rule. We hold that t h e  120-day limit applies and quash 

4 

t h e  p o r t i o n  of Kinq ho ld ing  otherwise. 

On March 18, 1984 Pearlstein performed a hernia repair 

operation on King, but, on May 5 ,  1986, operated on him again to 

remove a sponge left i n s i d e  King i n  1984. The s t a t u t e  of 

limitations began to run t h e  day of the second operation. After 

rece iv ing  a ninety-day extension of the statute of limitations, 

t h e  Kings filed a medical malpractice a c t i o n  o n  November 1, 1 9 8 8 .  

In August 1990 they filed an amended complaint and f a r  t h e  first 

time obtained service of process on Pearlstein and t h e  h o s p i t a l .  
T h e  trial c c u r t  found rx le  l . C 1 7 O ( j ) ’ s  120-day limit 1 

inapplicable, and t h e  district court agreed with t h a t  conclusion. 

. _ _  

The rule reads as fo lows : 

( j )  Summons--Time Limit. If service of the 
initial process and i n i t i a l  pleading is n o t  nade 
upon a defendant w i t h i n  120  days after filing of 
t h e  initial pleading and t h e  party on whose 
behalf s e r v i c e  is r e q u i r e d  does not show Good 
cause why service was not made within that time, 
the a c t i o n  shall be dismissed without prejudice 
or that defendant dropped as a party on t h e  
c o u r t  s cwn i n i ? ; i a t i v e  after n o t i c e  or on 
motion. 
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In reaching its decision the district court relied on 

P a r t i n  v.  Flagler Hospital, I n c . ,  581 So.2d 240  (Fla. 5th DCA 

1991)# in which the fifth district refused to hold rule 1 . 0 7 0 ( j )  
I 

applicable to causes filed p r i o r  to January 1, 1989 because, when 

' we adopted the rule, we did not  specifically make it applicable 

to pending cases.  The P a r t i n  c o u r t  recognized that the third 

d i s t r i c t  reached t h e  opposite c o n c l u s i o n  in Berdeaux. 

and the h o s p i t a l  argue t h a t  Berdeaux is correct while King urges 

US to hold that t h e  second and fifth districts are. 

Pearlstein 

Rules of procedure are prospective unless specifically 

provided otherwise. 

Applying the 120-day limit to causes of action pending on January 

1 ,  1989, however, is not a true re t roact ive  application. 

Tucker v .  State, 357 So.2d 719 (Fla. 1978). 

In t h e  

that King have served t h e  defendant within 120 days of filing h i s  

complaint on November 1, 1 9 8 8 .  Instead, applying r u l e  1 . 0 7 0 ( j )  

1-3 causes pending on its effective date would give plaintiffs 120 

days from J a n a a r y  1, 1989 in which t o  serve their: d e f e n d a n t s .  

This prospective application puts no extra burden on p r i o r  
~ 

1 
~ filings and does n o t  diminish t h e  time f o r  complying with t h e  

rule. 

There fo re ,  we approve the Berdeaux h o l d i n g  t h a t  r u l e  
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disapprove 

direct the 

c o n s i s t e n t  

the portion of 

d i s t r i c t  c o u r t  

with 

It is so 

OVERTOI<, GRIMES 

Kinq t h a t  

to remand 

t h i s  opinion, 

ordered. 

holds  to the contrary.* We 

f o r  further proceedings 

and HARDING, JJ.,  concur .  
KOGAN, J., d i s s e n t i n g  with an opinion, in which BARKETT, C.J. 
SHAW, J., concur. 

NOT FINAL UNTIL TIME EXPIRES TO FILE REHEARING MOTION AND, 
FILED, DETERMINED. 

IF 
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and 

7 

3 We choose not to address any o t h e r  issues. 
- 9  



KOGAN, J., dissenting. 

I do not quarrel with the pol icy  considerations implicit 

To my mind, there are good reasons to i n  the  majority opinion. 

apply t h e  instant rule to cases arising before t h e  rule took  

effect. 

by amending the r u l e  itself, not by judicial construction. 

Anyone relying on t h e  r u l e  as d r a f t e d  would have no no t i ce  of 

w h a t  the majority holds today. 

BARKETT, C.J. and SHAW, J., concur. 

2, 

t 
However, I believe such a change only shou ld  be enac ted  
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Two Applications f o r  Review of the Decision of t h e  Dis t r i c t  Court 
of Appeal - Direct Conflict of Decisions 

Second District - Case No. 91-00332 

(Hillsborough County) 

Charles W .Hall of Fowler, White, Gillen, Boggs, Villareal and 
Banker, P . A . ,  St. Petersburg, Florida, on behalf of Leslie 
Pearlstein, M , D . ;  and John W. Boult and Willa C. Broughton of 
Carlton, Fields, Ward, Emmanuel, Smith & Cutler, P . A . ,  Tampa, 
Flor idz ,  on behalf of Edward White Memorial Hospital, 

f o r  Petitioners 

Rayrnond T. Elligett, Jr. of Schropp, B u e l l  & Elligett, T . A . ,  
Tampa, Florida, 

f o r  Respondents 
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