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P REL IM I NARY S TAT W E N T  

P e t i t i o n e r  was t h e  A p p e l l a n t  i n  t h e  Second D i s t r i c t  Court  

of Appeal and t h e  de fendant  in t h e  t r i a l  c o u r t .  Respondent,  t h e  

S ta te  of F l o r i d a  was t h e  A p p e l l e e  i n  t h e  Second D i s t r i c t  Court  of 

Appeal .  The record  on a p p e a l ,  which was u t i l i z e d  on t h e  D i s t r i c t  

Court  l e v e l ,  w i l l  be  r e f e r r e d  t o  by t h e  symbol “ R ”  f o l l o w e d  by t h e  

a p p r o p r i a t e  page number. 
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STATEMENT OF THE CAS E AND PAC TS 

The P e t i t i o n e r  was c h a r g e d  by two i n f o r m a t i o n s  f i l e d  by 

t h e  S t a t e  w i t h  s e v e r a l  f e l o n i e s  ( R l - 5 ) .  H e  was c o n v i c t e d  of  s e x u a l  

b a t t e r y  on a c h i l d  u n d e r  t w e l v e ,  a c a p i t a l  f e l o n y ,  a t t e m p t e d  s e x u a l  

b a t t e r y  on a c h i l d  unde r  t w e l v e  and u n n a t u r a l  and l a s c i v i o u s  and 

lewd a s s a u l t  ac t  on a c h i l d  u n d e r  t w e l v e  (R6, 12). 

H e  was s e n t e n c e d  t o  l i f e  impr i sonmen t  f o r  t h e  c a p i t a l  

f e l o n y  and c o n s e c u t i v e  t h i r t y  and f i f t e e n  y e a r  p r i s o n  terms on  t h e  

r ema in ing  f e l o n i e s  (R8-14). 

The s e n t e n c e s  imposed on t h e  n o n- c a p i t a l  f e l o n i e s ,  

c o n s t i t u t e d  upward d e p a r t u r e  f rom t h e  recommended g u i d e l i n e  r a n g e  

of s e v e n  t o  n i n e  y e a r s  i n c a r c e r a t i o n  and were r e v e r s e d  on appeal by 

t h e  Second Dis t r i c t  C o u r t  of Appeal and r e s e n t e n c i n g  w i t h i n  t h e  

0 g u i d e l i n e s  was o r d e r e d  (R16-22).  

On remand t h e  t r i a l  j u d g e  s e n t e n c e d  t h e  P e t i t i o n e r  t o  two 

n i n e  y e a r  p r i s o n  terms which  were r u n  c o n c u r r e n t  w i t h  o n e  a n o t h e r  

b u t  c o n s e c u t i v e l y  t o  t h e  p r e v i o u s l y  imposed l i f e  s e n t e n c e  on t h e  

c a p i t a l  f e l o n y  (R31-33, 35-38). 

On Appeal, t h e  o n l y  i s s u e  of merit r a i s e d  was t h e  

v a l i d i t y  of t h e  s e n t e n c e  imposed by t h e  t r i a l  c o u r t  on remand. 

P e t i t i o n e r  a rgued  t h a t  t h e  c o n s e c u t i v e  s e n t e n c e s  c o n s t i t u t e d  a 

g u i d e l i n e s  d e p a r t u r e .  The Second Dis t r i c t  C o u r t  o f  Appeal 

acknowledging  a c o n t r a r y  d e c i s i o n  by  t h e  F i f t h  D i s t r i c t  C o u r t  of 

appeal i n  m o d  V .  S w  , 593 So.2d 557 ( F l a .  5 t h  DCA 1982 )  h e l d  

t h a t  imposing a g u i d e l i n e s  s e n t e n c e  c o n s e c u t i v e l y  t o  a non- 
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g u i d e l i n e s  sentence  was n o t  a g u i d e l i n e s  departure. Boomer Y, 

S t a t e ,  17 F.L.W. D774 (F la .  2d DCA March 20, 1991 [s ic]  1992). 
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SUMMARY OF THE ARGUMENT 

A g u i d e l i n e s  departure occurs  when a t r i a l  judge r u n s  t h e  

s e n t e n c e  imposed on a n o n- c a p i t a l  f e l o n y  c o n s e c u t i v e  to t h e  

s en tenced  imposed f o r  a c a p i t a l  f e l o n y .  
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ARGUMENT 

ISSUE 1 

TRIAL JUDGE RAN THE PETITIONER'S  
GUIDELINE SENTENCE CONSECUTIVE TO 
THE SENTENCE IMPOSED ON A NON-GUIDE- 
L I N E  OFFENSE. 

T h e  i s s u e  of w h e t h e r  a g u i d e l i n e s  d e p a r t u r e  s e n t e n c e  

o c c u r s  when a d e f e n d a n t  is s e n t e n c e d  f o r  b o t h  a g u i d e l i n e s  and a 

n o n- g u i d e l i n e s  f e l o n y  and t h e  s e n t e n c e s  are  r u n  c o n s e c u t i v e l y  has 

become a n  i ssue  of c o n f l i c t  among a t  l e a s t  two F l o r i d a  C o u r t s .  

The Second Dis t r i c t  C o u r t  of A p p e a l  d e t e r m i n e d  i n  t h e  

p r e s e n t  case, a t r i a l  judge  c o u l d  r u n  a g u i d e l i n e s  s e n t e n c e  

c o n s e c u t i v e  t o  t h e  s e n t e n c e  imposed on a l i f e  f e l o n y  and t h a t  s u c h  

a s e n t e n c e  was n o t  a d e p a r t u r e .  The C o u r t  d i d  n o t  d i s c u s s  its 

r e a s o n s  f o r  t h i s  h o l d i n g ,  b u t  o n l y  n o t e d  t h a t  the d e c i s i o n  was 

c o n t r a r y  t o  t h e  r e c e n t  o p i n i o n  of t h e  F i f t h  Dis t r ic t  C o u r t  of 

Appeal i n  Wood V .  S t a t e  I 1 7  F.L.W. D311 ( F l a .  5 t h  DCA 1 9 9 2 ) .  

@ 

I n  Wood, t h e  d e f e n d a n t  was s e n t e n c e d  t o  a t o t a l  of e i g h t y  

years  of impr i sonment  on two f e l o n y  counts p u r s u a n t  t o  t h e  h a b i t u a l  

o f f e n d e r  s t a t u t e .  H e  t h e n  r e c e i v e d  a g u i d e l i n e s  life s e n t e n c e  

which  was imposed t o  r u n  c o n s e c u t i v e l y  t o  t h e  two o t h e r  o f f e n s e s .  

T h e  F i f t h  D i s t r i c t  C o u r t  of Appeal h e l d  t h a t  r u n n i n g  t h e  g u i d e l i n e s  

l i f e  s e n t e n c e s  c o n s e c u t i v e  t o  t h e  h a b i t u a l  o f f e n d e r  enhanced  

o f f e n s e  c o n s t i t u t e d  a g u i d e l i n e s  d e p a r t u r e .  The C o u r t  d e t e r m i n e d  

t h a t  i n  r u n n i n g  t h e  l i f e  s e n t e n c e  c o n s e c u t i v e  t o  t h e  e i g h t y  year 

s e n t e n c e  t h e  l i f e  s e n t e n c e  would not commence t o  r u n  u n t i l  the 
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d e f e n d a n t  had s e r v e d  t h e  e i g h t y  year s e n t e n c e  t h u s ,  t h e  d e f e n d a n t  

would u l t i m a t e l y  s e r v e  more t h a n  l i f e  on t h e  g u i d e l i n e s  sentence. 

The l o g i c  employed i n  Wood is c o r r e c t .  The r e p e a t e d l y  

s t a ted  p u r p o s e  and g o a l  of t h e  s e n t e n c i n g  g u i d e l i n e s  is u n i f o r m i t y  

i n  s e n t e n c i n g .  Branam v. S t a t e  , 554 So.2d 512 (F la .  1990). 

D e p a r t u r e s  from t h e  recommended g u i d e l i n e s  r a n g e ,  a b s e n t  v a l i d  

w r i t t e n  r e a s o n s ,  are n o t  al lowed.  Willims v .  S t a t e  , 492  So.2d 

1 3 0 8  ( F l a .  1 9 8 6 ) .  I n  t h i s  v a i n ,  when t h e  recommended g u i d e l i n e s  

s e n t e n c e  is l i f e  impr i sonmen t ,  a t r i a l  c o u r t  may n o t  impose 

c o n s e c u t i v e  s e n t e n c e s  w i t h o u t  p r o v i d i n g  w r i t t e n  r e a s o n s  f o r  

d e p a r t u r e .  Rease v. S t a t e  , 493 So.2d 4 5 4  (F la .  1 9 8 6 ) .  The desire  

t o  m a i n t a i n  c o n s i s t e n c y  i n  s e n t e n c i n g  is  a l s o  reflected i n  t h e  

r e q u i r e m e n t  t h a t  c o n c u r r e n t  or c o n s e c u t i v e  s e n t e n c e s ,  wh icheve r  is 

closer t o  t h e  recommended g u i d e l i n e s  r a n g e ,  must  be imposed where 

s t a t u t o r y  maximums or minimums p r e c l u d e  s e n t e n c i n g  w i t h i n  t h e  

appl icable  g u i d e l i n e s  r a n g e .  Branan  V .  S t a t e  , 554  So.2d 512 (F l a .  

1990). 

0 

C l e a r l y  there is a d i s t i n c t i o n  be tween  cases where  all of 

t h e  c o u n t s  b e f o r e  t h e  c o u r t  f o r  s e n t e n c i n g  are scoreable u n d e r  t h e  

g u i d e l i n e s  and t h o s e  cases where  some of t h e  c o u r t s  a r e  non- 

scoreable s u c h  as c a p i t a l  f e l o n i e s ,  o r  are  removed f rom t h e  

g u i d e l i n e s  l i m i t a t i o n s  t h r o u g h  t h e  a p p l i c a t i o n  of t h e  h a b i t u a l  

o f f e n d e r  s t a t u t e .  I n  cases where  a l l  of t h e  c o u n t s  are  encompassed 

by t h e  g u i d e l i n e s  a d e p a r t u r e  s e n t e n c e  is easy t o  d i s c e r n .  Any 

o v e r a l l  period of i n c a r c e r a t i o n  which  is less  t h a n  o r  e x c e e d s  t h e  

g u i d e l i n e s  r a n g e  is a d e p a r t u r e .  I n  cases where  b o t h  g u i d e l i n e s  
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and n o n- g u i d e l i n e s  c o u n t s  a re  preset  a d e p a r t u r e  s e n t e n c e  s h o u l d  be 

no  less d i s c e r n i b l e .  If t r i a l  c o u r t s  are  r e q u i r e d  t o  r u n  m u l t i p l e  

counts c o n c u r r e n t l y  o r  c o n s e c u t i v e l y  t o  b e s t  a p p r o x i m a t e  t h e  

g u i d e l i n e  r a n g e ,  s o  t o o  s h o u l d  t h e y  be r e q u i r e d  t o  r u n  g u i d e l i n e  

and n o n- g u i d e l i n e s  c o u n t s  c o n c u r r e n t l y  or  c o n s e c u t i v e l y ,  if 

appl icable ,  t o  r e f l e c t  t h e  g u i d e l i n e s  r a n g e .  

I n  i n s t a n c e s  where  a p e r s o n  i s  s e n t e n c e d  f o r  b o t h  c a p i t a l  

or  h a b i t u a l i z e d  f e l o n i e s  and n o n - c a p i t a l  f e l o n i e s  a d e p a r t u r e  

s e n t e n c e  o c c u r s  when t h e  g u i d e l i n e s  s e n t e n c e  is  r u n  c o n s e c u t i v e  t o  

t h e  s e n t e n c e s  imposed for t h e  n o n- g u i d e l i n e  c o u n t s .  I n  s u c h  cases, 

t h e  g u i d e l i n e s  s e n t e n c e  d o e s  n o t  commence t o  run u n t i l  t h e  non-  

g u i d e l i n e s  s e n t e n c e  h a s  been  s e r v e d .  Thus ,  as  i n  t h e  p r e s e n t  case, 

a p e r s o n  c o n v i c t e d  of a c a p i t a l  f e l o n y  may n o t  b e g i n  t h e  s e r v i c e  of 

h i s  g u i d e l i n e  s e n t e n c e  u n t i l  a minimum of t w e n t y- f i v e  y e a r s  h a s  

passed. T h i s  s e n t e n c i n g  scheme is i n  complete o p p o s i t i o n  w i t h  the 

s t a t e d  de s i r e  of hav ing  a d e f e n d a n t  s e n t e n c e d  as  c lose  t o  t h e  

recommended g u i d e l i n e s  r a n g e  as  p o s s i b l e .  The s e n t e n c e s  i n  s u c h  

cases s h o u l d  be s t r u c t u r e d  t o  r u n  c o n c u r r e n t l y .  I f  a t r i a l  j u d g e  

d o e s  w i s h  t o  exceed  t h e  g u i d e l i n e s  h e  may do so by s i m p l y  u s i n g  

t h e  contemporaneous  c a p i t a l  f e l o n y  c o n v i c t i o n  as t h e  b a s i s  for 

d e p a r t u r e  . Bunnev v . S t a t e  , 17 F.L.W. S383 (Fla. J u l y  2 ,  1992). 

The d e c i s i o n  of t h e  Second Dis t r i c t  C o u r t  of Appeal 

s h o u l d  b e  rejected and t h e  a n a l y s i s  i n  Wood, S u p r a ,  which is 

c o n s i s t e n t  w i t h  t h e  p u r p o s e  of  t h e  s e n t e n c i n g  g u i d e l i n e s  and s h o u l d  

b e  adopted by t h i s  c o u r t .  
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CONCLUSION 

I n  light of t h e  f o r e g o i n g  reasonsl arguments and 

authorities, t h e  Second District Court of Appeals d e c i s i o n  on t h e  

P e t i t i o n e r ' s  case s h o u l d  be  r e v e r s e d  and t h e  case remanded for 

s e n t e n c i n g  within t h e  guidelines. 
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a NOT FINAL UNTIL TIME EXPIRES TO FILF, REHEARING 
MOTION AND, IF FILED, DETERMINED. 

IN THE DISTRICT COURT OF APPEAL 

OF FLORIDA 

SECOND DISTRICT 
. .  
, -- 

1 RICHARD MURL BOOMER, JR., 

Appellant, 

V. 

STATE OF FLORIDA, 
1 

Appellee. 1 1 

opinion filed March 20, 1991. 
t. 

Appeal from the Circuit Court 
for Polk County; J. Dale 
Durrance, Judge. 

Case No. 91-00533 
1 
1 
1 
1 

James Marion Mooman, Public 
Defender, and Cynthia J. Dodge, 
Assistant P u b l i c  Defender, 
Bartow, f o r  Appellant. 

Robert A. Butterworth, Attorney 
General, Tallahassee, and Sue R. 
Henderson, Assistant Attorney 
General, Tampa, for Appellee. 

? 

PER CURIAM. 

The appellant claims that the tria1, court improperly 

imposed an upward departure sentence upon him on remand by this ' . h m  



c 
c 

cour t  f o r  resentencing within the guidelines. 

sentence is not an upward departure and affirm. 

We hold that the 

0 
In Boomer v. State, 564 So. 2d 1232 (Fla. 2d DCA 1990), 

this court affirmed the appellant's convictions and h i s  sentence 

of life imprisonment on one count of sexual battery on a child 

under the age of twelve. We found.that consecutive sentences -.= 

of thirty years and fifteen years on two other counts, attempted 

sexual battery and lewd assault, constituted an improper departure 

from the guidelines. 

that the appellant be sentenced within the guidelines on those tJ?o 

Accordingly, we remanded with directions 

offenses. 

The appellant's sentencing guidelines scoresheet 

placed him in a recommended range of seven to nine years. 

remand, the trial court imposed concurrent sentences of nine 

years imprisonment. 

consecutive to the sentence of l i f e  imprisonment which the 

appellant received on the sexual battery count. 

On 

It then made these t w o  concurrent sentences 

The appellant 

argues that by making the guidelines sentences consecutive to the 

nonguidelines sentence f o r  the capital felony, the trial court 

departed from the recommended range of the guidelines. 

We have found only one other case in Florid; addressing 

this issue. 

Appeal in Wood v. State, 17 F.L.W. D311 (Fla. 5th DCA Jan. 24, 

1992). In that case, a guidelines sentence of l i f e  imprisonment 

That is the decision of the Fifth District C o u r t  of 

.4 

was made consecutive to two nonguidelines -sentences (habitual 

offender) totaling eighty years. The cou r t  said that the life 

. 
' . 3. 

a 



.. 
C' 

I 

imprisonment sentence was a departure sentence because, by being 

consecutive, the defendant does not commence service of the 

life sentence until after the expiration of the other sentences 

of eighty years and, thus, has been sentenced to something in 

addition to l i f e  imprisonment which is a departure from the 
. .. recommended guidelines sentence. 

We respectfully disagree with the reasoning of our 

sister court in Wood v. State and hold that the sentence imposed 

upon the appellant in this case is not an upward departure 

sentence. 

v. State. 

We express direct conflict with the decision in Wood' 

Affirmed. 
M 

RYDER, A . C . J . ,  and DANAHY and LEHAN, JJ., Concur. 

I 
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