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PRELIMINARY STATEMENT ----- 

The s u b j e c t  of t h i s  appeal i s  an  order of t h e  F lor ida  

P u b l i c  S e r v i c e  C o m m i s s i o n ,  w h i c h  s h a l l  h e r e i n a f t e r  be r e f e r r e d  t o  

as  " t h e  COMMISSION."  The p r o c e e d i n g  b e f o r e  t h e  COMMISSION i n  

w h i c h  t h e  s u b j e c t  order was r e n d e r e d  w a s  b r o u g h t  by Consumer J o h n  

Falk, who s h a l l  h e r e i n a f t e r  b e  r e f e r r e d  t o  as " FALK" ,  a g a i n s t  t h e  

H .  Gel ler  Management Company,  w h i c h  s h a l l  h e r e i n a f t e r  be r e f e r r e d  

t o  as  "GELLER. 'I 

T h e  record h a s  b e e n  prepared i n  t w o  v o l u m e s ,  i d e n t i f i e d  

as  Volume I a n d  Volume 11. A c c o r d i n g l y ,  a l l  c i t a t i o n s  t o  t h e  

record s h a l l  be i n  e i ther  of t h e  f o l l o w i n g  forms: ( V o l . 1  R. - -1 

or ( V 0 1 . 1 1  R .  -- 1 .  T h e  e x h i b i t s  i n t r o d u c e d  a t  t h e  F o r m a l  

H e a r i n g  a re  a p a r t  of Volume I1 of t h e  record,  b u t  h a v e  n o t  been  

s e p a r a t e l y  p a g i n a t e d .  A c c o r d i n g l y ,  FALK has prepared a n  A p p e n d i x  

comprised of those e x h i b i t s  or p o r t i o n s  t h e r e o f  bel ieved 

n e c e s s a r y  fo r  FALK's argument. C i t a t i o n s  t o  the A p p e n d i x  w i l l  be 

i n  t h e  f o l l o w i n g  f o r m :  (App. -- I .  
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STATEMENT OF THE CASE AND FACTS - -- --_ -- 

T h i s  i s  a n  a p p e a l  f r o m  t h e  f i n a l  order of t h e  

COMMISSION d e n y i n g  r e l i e f  s o u g h t  by FALK a g a i n s t  GELLER r e g a r d i n g  

t h e  resale of e l e c t r i c i t y  a n d  gas by GELLER i n  t h e  Terrace Park 

of F i v e  Towns condominium communi ty ,  of w h i c h  FALK is  a r e s i d e n t .  

The T e r r a c e  P a r k  of F i v e  Towns condominiurn communi ty ,  

located i n  P i n e l l a s  C o u n t y ,  F l o r i d a ,  i s  comprised of t h i r t y - f o u r  

( 3 4 )  s e p a r a t e  b u i l d i n g s .  ( V o l . 1 1  R .  105). The t h i r t y - f o u r  ( 3 4 )  

separate b u i l d i n g s ,  however , are t h i r t y - o n e  (31 1 i n d e p e n d e n t  

condomin iums  l a w f u l l y  o r g a n i z e d  a n d  e x i s t i n g  u n d e r  C h a p t e r  7 1 8 ,  

F l o r i d a  S t a t u t e s  w i t h  t h e  c o n c o m i t a n t  i n d e p e n d e n t  condominium 

a s s o c i a t i o n s .  ( V o l . 1 1  R .  1 0 5 ) .  F u r t h e r ,  each condominium 

a s s o c i a t i o n  i s  s u b j e c t  t o  a n  i n d i v i d u a l  management c o n t r a c t  w i t h  

GELLER fo r  t h e  management of t h a t  a s s o c i a t i o n .  ( V 0 1 . 1 1  R.  107). 

T h u s ,  GELLER p r o v i d e s  management s e r v i c e s  t o  t h e  t h i r t y - f o u r  ( 3 4  1 

b u i l d i n g s  p u r s u a n t  t o  t h i r t y - o n e  (31) d i f f e r e n t  management 

c o n t r a c t s  ( V o l  .I1 R. 107). 

The number of i n d i v i d u a l  condominium u n i t s  w i t h i n  

each of t h e  t h i r t y - f o u r  ( 3 4 )  b u i l d i n g s  v a r i e s .  However ,  each 

i n d i v i d u a l  u n i t  w i t h i n  each b u i l d i n g  i s  s e p a r a t e l y  metered by 

F l o r i d a  Power for t h e  e l e c t r i c i t y  u s e d  i n  t h a t  u n i t ,  and each 

u n i t  o w n e r  is  t h e  c u s t o m e r  of record w i t h  F l o r i d a  Power fo r  t h e i r  

u n i t .  ( V o l . 1 1  R .  120). The e l e c t r i c i t y  u s e d  i n  t h e  common areas 

of each b u i l d i n g  a n d  t h e  complex, on  t h e  other h a n d ,  i s  metered 

by Florida Power s e p a r a t e  from t h e  i n d i v i d u a l  u n i t s ,  a n d  GELLER 

is t h e  c u s t o m e r  o f  record for t h i s  e l e c t r i c i t y .  ( V o l . 1 1  R .  120). 
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FALK owns a condomin ium u n i t  i n  T e r r a c e  Park of F i v e  

Towns N o .  2 5 ,  more commonly known as  t h e  " J e f f e r s o n  B u i l d i n g . "  

( V o l . 1 1  R .  1 3 ) .  T h e r e  are f o r t y - f o u r  i n d i v i d u a l  condomin ium 

u n i t s  w i t h i n  t h e  J e f f e r s o n  B u i l d i n g .  Under  t h e  terms of the 

management a g r e e m e n t  b e t w e e n  t h e  J e f f e r s o n  B u i l d i n g  a n d  GELLER 

each r e s i d e n t  o f  t h e  J e f f e r s o n  B u i l d i n g ,  i n c l u d i n g  F A L K ,  pays 

GELLER a m o n t h l y  m a i n t e n a n c e  fee w h i c h  e x p r e s s l y  i n c l u d e s  t h e  

cos t  of e l e c t r i c i t y  u s e d  for t h e  common areas of t h e  J e f f e r s o n  

B u i l d i n g  a n d  t h e  complex g e n e r a l l y .  A c c o r d i n g  t o  the i n i t i a l  

b u d g e t  provided by GELLER, t h e  J e f f e r s o n  B u i l d i n g  r e s i d e n t s  were 

t o  c o l l e c t i v e l y  p a y  $180 .00  per month f o r  e l e c t r i c i t y  u s e d  i n  t h e  

common areas .  (App. 1 5 ) .  

F u r t h e r m o r e ,  a c c o r d i n g  t o  P a r a g r a p h  V I  o f  t h e  J e f f e r s o n  

B u i l d i n g  management  c o n t r a c t  GELLER h a s  t h e  power t o  i n c r e a s e  

t h i s  m o n t h l y  m a i n t e n a n c e  f e e  i n  r e s p o n s e  t o  i n c r e a s e s  i n  t h e  

charges imposed upon h i m  for  common area e l e c t r i c i t y  by F l o r i d a  

Power. (App. 6 ) .  The i n c r e a s e  i n  t h e  m o n t h l y  m a i n t e n a n c e  fee i s  

set by t h e  c o n t r a c t  a t  $15.00 for  every 5% i n c r e a s e  i n  F l o r i d a  

Power ' s charges.  (App. 6 ) .  GELLER i n  f a c t  u t i l i z e d  t h i s  

p r o v i s i o n  i n  1 9 8 2  t o  i n c r e a s e  the aggregate m o n t h l y  m a i n t e n a n c e  

f e e  f o r  t h e  J e f f e r s o n  B u i l d i n g  by $ 4 5 . 0 0  (App. 161, a n d  a g a i n  i n  

1983  t o  i n c r e a s e  t h e  aggregate  m o n t h l y  m a i n t e n a n c e  f e e  fo r  t h e  

J e f f e r s o n  B u i l d i n g  by another $105 .OO (App.  1 7  I .  

I n  1 9 8 9 ,  FALK f i l e d  a c o m p l a i n t  w i t h  t h e  D i v i s i o n  of 

Consumer A f f a i r s  o f  t h e  COMMISSION, a l l e g i n g  t h a t  GELLER was, by 

v i r t u e  of t h e  foregoing p r o v i s i o n s  of t h e  management  c o n t r a c t  and 

P a g e  3 of 1 7  



h i s  c o n d u c t  t h e r e u n d e r ,  u n l a w f u l l y  r e s e l l i n g  e lec t r ic1  ty t o  t h e  

r e s i d e n t s  of t h e  J e f f e r s o n  B u i l d i n g  i n  v i o l a t i o n  o f  Ru le  25- 

6.049(6)(b), F l o r i d a  A d m i n i s t r a t i v e  Code. 

P u r s u a n t  t o  R u l e  2 5- 2 2 . 0 3 2 ,  F l o r i d a  A d m i n i s t r a t i v e  

Code, a n  i n f o r m a l  c o n f e r e n c e  was s c h e d u l e d  by t h e  COMMISSION t o  

be he ld  i n  St. P e t e r s b u r g ,  P i n e l l a s  C o u n t y ,  F l o r i d a .  However, 

before t h e  i n f o r m a l  c o n f e r e n c e  c o u l d  be h e l d ,  GELLER o b t a i n e d  a n  

i n j u n c t i o n  from t h e  C i r c u i t  Cour t  o f  t h e  S i x t h  J u d i c i a l  C i r c u i t  

i n  a n d  f o r  P i n e l l a s  C o u n t y  e n j o i n i n g  t h e  i n f o r m a l  c o n f e r e n c e  o n  

t h e  g r o u n d  t ha t  t h e  COMMISSION had n o  j u r i s d i c t i o n  over GELLER 

b e c a u s e  FALK's c o m p l a i n t  w a s  p u r e l y  a matter of c o n t r a c t  d i s p u t e .  

The  COMMISSION t h e n  f i l e d  i t s  p e t i t i o n  w i t h  t h i s  H o n o r a b l e  C o u r t  

s e e k i n g  a w r i t  of p r o h i b i t i o n  a g a i n s t  t h e  c i r c u i t  c o u r t ,  a r g u i n g  

t h a t  i t  i n d e e d  d i d  h a v e  j u r i s d i c t i o n  over GELLER a n d  t h e  s u b j e c t  

mat ter  of FALK's c o m p l a i n t .  I n  F l o r i d a  P u b l i c  S e r v i c e  Commiss ion  

- v .  B r y s o n ,  -- 569 S o . 2 d  1 2 5 3  ( F l a . 1 9 9 0 1 ,  t h i s  H o n o r a b l e  C o u r t  agreed 

w i t h  t h e  COMMISSION, a n d  o v e r t u r n e d  t h e  c i r c u i t  c o u r t ' s  

i n  j u n c t i o n .  ( V o l  .I R .  207 1 .  

----I---------II_ 

T h e r e a f t e r ,  t h e  i n f o r m a l  c o n f e r e n c e  w a s  h e l d ,  a n d  n o  

r e s o l u t i o n  was reached by t h e  pa r t i e s .  A c c o r d i n g l y ,  a f u l l  

e v i d e n t i a r y  h e a r i n g  was s c h e d u l e d  by t h e  COMMISSION p u r s u a n t  t o  

Chap te r  2 5- 2 2 ,  F l o r i d a  A d m i n i s t r a t i v e  Code. T h i s  formal h e a r i n g  

was h e l d  A p r i l  1 9 ,  1 9 9 1 .  

D u r i n g  t h e  formal h e a r i n g ,  PALK c o n t e n d e d  t h a t  GELLER's 

c o n d u c t  u n d e r  its management  c o n t r a c t  w i t h  t h e  Jefferson B u i l d i n g  

v i o l a t e d  t h e  p r o v i s i o n s  of R u l e  2 5 - 6 . 0 4 9 ( 6 ) ,  F l o r i d a  
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A d m i n i s t r a t i v e  Code. ( V 0 1 . 1  R .  9 - 9 5 ) .  Under  R u l e  25 -  

6 . 0 4 9 ( 6 ) ( a )  I Flor ida  A d m i n i s t r a t i v e  Code,  a c u s t o m e r  of record of 

a n  e l e c t r i c i t y  u t i l i t y  c a n ,  u n d e r  certain c i r c u m s t a n c e s ,  pass 

a l o n g  t h e  costs of t h a t  e l e c t r i c i t y  t o  t h e  u l t i m a t e  u s e r s  of t h a t  

e l e c t r i c i t y .  H o w e v e r ,  R u l e  2 5 - 6 . 0 4 9 ( 6 ) ( b ) ,  Florida 

A d m i n i s t r a t i v e  C o d e ,  p r o v i d e s  t h a t  when a c u s t o m e r  of record does 

pass  a l o n g  e l e c t r i c i t y  cos t s  as  permi t ted  by S u b s e c t i o n  ( 6 ) ( a ) ,  

h e  c a n n o t  do so i n  s u c h  a manner as t o  be r e i m b u r s e d  for  more 

t h a n  h i s  a c t u a l  costs.  A l t e r n a t i v e l y  s t a t e d ,  h e  c a n n o t  make a 

p r o f i t  t h r o u g h  t h e  r e i m b u r s e m e n t  scheme.  

I t  was FALK's p o s i t i o n  t h a t  GELLER was i n  v i o l a t i o n  of 

R u l e  2 5 - 6 . 0 4 9 ( 6 ) ( b )  b e c a u s e  i t  col lec ted  more f r o m  t h e  r e s i d e n t s  

o f  t h e  J e f f e r s o n  B u i l d i n g  fo r  common area e l e c t r i c i t y  t h a n  i t  had 

pa id  F l o r i d a  Power f o r  t h e  same e l e c t r i c i t y  

FALK a r g u e d  t h a t  u n d e r  t h e  i n i t i a l  b u d g e t  u s e d  when t h e  

J e f f e r s o n  B u i l d i n g  became a v a i l a b l e  for o c c u p a n c y  i n  1 9 8 0 ,  t h e  

r e s i d e n t s  of t h e  J e f f e r s o n  B u i l d i n g  pa id  $ 1 8 0 . 0 0  per month t o  

GELLER for common area e l e c t r i c i t y ,  w h i c h  a r i t h m e t i c a l l y  

r e s u l t e d  i n  a n  a n n u a l  payment  t o  GELLER f o r  1 9 8 0  o f  $ 2 , 1 6 0 . 0 0  for  

J e f f e r s o n  B u i l d i n g  common area e l e c t r i c i t y  u s e .  Y e t ,  t h e  records 

of both  GELLER a n d  F l o r i d a  Power c l e a r l y  showed t h a t  i n  1 9 8 0  

GELLER paid Florida Power o n l y  $ 1 , 2 2 1 . 8 7  f o r  t h e  Jefferson 

B u i l d i n g ' s  common area e l e c t r i c i t y .  The J e f f e r s o n  B u i l d i n g  

r e s i d e n t s  a l so  p a i d  $2 ,160  fo r  common area e l e c t r i c i t y  i n  1 9 8 1 ,  

w h i l e  GELLER paid  F lor ida  Power o n l y  $ 1 , 7 4 4 . 1 0 .  ( V o l . 1  R .  66- 

1 0 0 )  1 
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GELLER's o v e r c h a r g e s  became more p r o n o u n c e d  i n  1 9 8 2  a n d  

la ter  y e a r s ,  a f t e r  GELLER had imposed t h e  March, 1 9 8 2  i n c r e a s e  of 

$45.00 per month a n d  t h e  A p r i l ,  1 9 8 3  i n c r e a s e  of $ 1 0 5 . 0 0  per 

m o n t h .  I n  1 9 8 2 ,  t h e  Jefferson B u i l d i n g  r e s i d e n t s  paid GELLER 

$2 ,610 .OO for common area electricity , w h i l e  GELLER pa id  F l o r i d a  

Power only $ 1 , 6 0 2 . 0 7 .  S i m i l a r l y  , i n  1 9 8 3  t h e  J e f f e r s o n  B u i l d i n g  

r e s i d e n t s  paid GELLER $3 ,645 . O O  for common area e l e c t r i c i t y ,  

w h i l e  GELLER paid F l o r i d a  Power o n l y  $ 1 , 6 1 3 . 8 9 .  S i n c e  GELLER 

imposed n o  i n c r e a s e s  a f t e r  1 9 8 3 ,  FALK knew t h a t  t h e  a n n u a l  

p a y m e n t  by t h e  J e f f e r s o n  B u i l d i n g  r e m a i n e d  a t  a c o n s t a n t  

$ 3 , 6 4 5 . 0 0 .  FALK t h e n  d e t e r m i n e d  t h r o u g h  t h e  records of GELLER 

a n d  F l o r i d a  Power t h a t  GELLER paid F l o r i d a  Power $1,956.08 i n  

1 9 8 4 ;  $ 1 , 8 8 1 . 3 1  i n  1 9 8 5 ;  $ 1 , 7 3 7 . 0 3  i n  1 9 8 6 ;  $ 2 , 1 7 8 . 5 3  i n  1 9 8 7 ;  

$ 2 , 5 7 8 . 2 7  i n  1 9 8 8 ;  $ 2 , 5 9 3 . 1 5  i n  1 9 8 9 ;  a n d  $ 2 , 5 3 3 . 9 8  i n  1 9 9 0 .  

( V 0 1 . 1  R. 66-100). 

GELLER's d e f e n s e  b e f o r e  t h e  COMMISSION was s imp le .  

GELLER a r g u e d  t h a t  it was n o t  a p u b l i c  u t i l i t y  a n d  w a s  n o t  

r e s e l l i n g  e l e c t r i c i  t y  b e c a u s e  i t s  management  c o n t r a c t  used t h e  

costs of e l e c t r i c i t y  only as a cost of l i v i n g  i n d e x .  ( V o l . 1 1  R .  

1 1 7  1 . GELLER further a r g u e d  t h r o u g h  w i t n e s s  C h a r l e s  Parmalee 

t h a t  R u l e  25-6 .049(  6) ( b )  p r o h i b i t e d  t h e  resale  of e l e c t r i c i t y  a t  

a p r o f i t  o n l y  as t o  o c c u p a n c y  u n i t s ,  a n d  s i n c e  GELLER o n l y  

p r o v i d e d  common area e l e c t r i c i t y ,  i t  c o u l d  n o t  be s u b j e c t  t o  t h e  

p r o h i b i t i o n  of t h e  rule. ( V o l . 1 1  R .  2 2 9 - 2 3 2 ) .  
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Upon t h e  f o r e g o i n g ,  on  October 1 8 ,  1 9 9 1  t h e  COMMISSION 

i s s u e d  i t s  Order numbered 25234 d e n y i n g  FALK t h e  r e l i e f  t h a t  h e  

s o u g h t .  ( V o l  .I R.  2 0 7 ) .  T h e  COMMISSION r u l e d  t h a t  GELLER was 

n o t  a c t i n g  as  a p u b l i c  u t i l i t y  unde r  i t s  management contract; w i t h  

t h e  J e f f e r s o n  B u i l d i n g  because GELLER used t h e  cos t s  o f  

e l e c t r i c i t y  s i m p l y  as  a "cos t  o f  l i v i n g  index"  a n d  d id  n o t  r e a l l y  

pass t h e  J e f f e r s o n  B u i l d i n g  common area e l e c t r i c i t y  costs  a l o n g  

t o  t h e  r e s i d e n t s  of t h e  J e f f e r s o n  B u i l d i n g .  ( V o l . 1  R .  2 0 8 - 2 0 9 ) .  

Based upon these c o n c l u s i o n s ,  the COMMISSION e s s e n t i a l l y  r u l e d  

t h a t  i t  d i d  n o t  h a v e  j u r i s d i c t i o n  over GELLER. The COMMISSION 

a l s o  r u l e d  t h a t  t h e  a n t i - p r o f i t  p r o v i s i o n s  of Rule  25-6.049 would 

not a p p l y  t o  GELLER i n  a n y  e v e n t  s ince  GELLER d i d  n o t  provide 

e l e c t r i c i t y  f o r  o c c u p a n c y  u n i t s  a n d ,  a c c o r d i n g  t o  t h e  COMMISSION, 

R u l e  25-6.049 p r o h i b i t e d  resale of e l e c t r i c i t y  a t  a p r o f i t  o n l y  

as  t o  occupancy u n i t s .  ( V o l . 1  R .  2 1 0 ) .  

On October 3 0 ,  1 9 9 1 ,  FALK f i l e d  w i t h  t h e  COMMISSION h i s  

M o t i o n  f o r  R e c o n s i d e r a t i o n  p u r s u a n t  t o  R u l e  25- 22 .060 ,  F l o r i d a  

A d m i n i s t r a t i v e  Code. ( V o l . 1  R .  2 1 2 - 2 1 8 ) .  On March 10, 1 9 9 2 ,  by 

its order numbered PSC-92-0031-FOF-PUI t h e  COMMISSION d e n i e d  

FALK's M o t i o n  f o r  R e c o n s i d e r a t i o n .  ( V o l  .I R. 224-226 1 .  On March 

1 9 ,  1 9 9 2 ,  t h e  COMMISSION e n t e r e d  i t s  Amended Order Denying  

R e c o n s i d e r a t i o n ,  numbered PSC-92-0031A-FOF-PU. ( V o l  .I R. 227 1 .  

From t h i s ,  FALK has appealed.  ( V o 1 . 1  R .  2 2 8 - 2 2 9 ) .  
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SUMMARY OF ARGUMENT -- 

I .  Under  Ele tcher  P r o L e r t i e s ,  I -  I n c .  v .  - F l o r i d a  P u b l i c  

- Service -I-- C o m m i s s i o n ,  356 S o . 2 d  289 ( F l a . 1 9 7 8 1 ,  t h e  m a n a g i n g  a g e n t  

of a condomin ium complex acts  as a p u b l i c  u t i l i t y  when it passes 

a l o n g  t o  t h e  c o n d o m i n i u m  r e s i d e n t s  t h e  costs of common area 

u t i l i t i e s ,  a n d  as  a p u b l i c  u t i l i t y  comes w i t h i n  t h e  j u r i s d i c t i o n  

of t h e  Florida P u b l i c  S e r v i c e  C o m m i s s i o n .  GELLER, u n d e r  i t s  

management  c o n t r a c t  , u n q u e s t i o n a b l y  passed a l o n g  common area 

e l e c t r i c i t y  costs t o  t h e  r e s i d e n t s  of t h e  complex. A c c o r d i n g l y ,  

GELLER w a s ,  by t h e  m a n d a t e  of F l e t c h e r ,  a c t i n g  as  a p u b l i c  

u t i l i t y  a n d  w i t h i n  t h e  j u r i s d i c t i o n  of t h e  COMMISSION. The  

COMMISSION'S d e c i s i o n  t h a t  GELLER w a s  n o t  a p u b l i c  u t i l i t y ,  

therefore ,  i s  m a n i f e s t l y  e r r o n e o u s  a n d  must  be reversed. 

11. Rule  2 5 - 6 . 0 4 9 ( 6 1 ( a )  pe rmi t s  a c u s t o m e r  of record of 

c o n d o m i n i u m  common area e l e c t r i c i t y  t o  pass a l o n g  those common 

area e l e c t r i c i t y  costs t o  t h e  r e s i d e n t s  of t h e  condominiurn  

complex. H o w e v e r ,  R u l e  2 5 - 6 . 0 4 9 ( 6 ) ( b )  p r o h i b i t s  t h e  c u s t o m e r  of 

record f r o m  c o l l e c t i n g  more from t h e  c o n d o m i n i u m  r e s i d e n t s  fo r  

t h e  common area e l e c t r i c i t y  t h a n  i t  paid t h e  u t i l i t y  for  such 

e lec t r ica l .  service .  GELLER's c o n d u c t  u n d e r  i t s  management  

a g r e e m e n t  c l e a r l y  falls w i t h i n  these p r o v i s i o n s .  The  

COMMISSION'S c o n c l u s i o n  t h a t  R u l e  2 5 - 6 . 0 4 9 ( 5 1  p r o h i b i t s  resale of 

e l e c t r i c i t y  a t  a p r o f i t  o n l y  as t o  o c c u p a n c y  u n i t s  is  

f u n d a m e n t a l l y  c o n t r a r y  t o  l o g i c ,  r e a s o n ,  t h e  express l a n g u a g e  Of 

R u l e  2 5 - 6 . 0 4 9 ( 5 )  a n d  ( 6 1 ,  when read i n  par i  materia. 

P a g e  8 of 1 7  



ARGUMENT 
I-- 

I .  THE COMMISSION ERRED I N  RULING THAT 
GELLER WAS NOT ACTING AS A PUBLIC U T I L I T Y  UNDER 

I T S  MANAGEMENT CONTRACT W I  TH THE JEFFERSON BUILDING 

The COMMISSION r u l e d  t h a t  GELLER was not a c t i n g  as a 

p u b l i c  u t i l i t y  u n d e r  i t s  management c o n t r a c t  w i t h  t h e  J e f f e r s o n  

Bui  l d i  ng . T h e  COMMISSION s t a t ed  t h a t  GELLER, u n d e r  t h e  

management  c o n t r a c t ,  s i m p l y  p r o v i d e d  services t o  t h e  r e s i d e n t s  o f  

t h e  J e f f e r s o n  B u i l d i n g ,  t h e  p r o v i s i o n  of w h i c h  services 

i n c i d e n t a l l y  r e q u i r e d  t h e  u s e  of t h e  e l e c t r i c i t y  . The COMMISSION 

f o u n d  t h a t  t h e  management  c o n t r a c t  d id  n o t  c o n t e m p l a t e  or 

e n v i s i o n  t h e  sa le  of e l e c t r i c i t y .  Based upon t h i s  f i n d i n g ,  t h e  

COMMISSION presumab1.y c o n c l u d e d  t h a t  i t  lacked j u r i s d i c t i o n  o v e r  

GELLER. FALK r e s p e c t f u l l y  s u b m i t s  t h a t  t h i s  r u l i n g  i s  e r r o n e o u s  

and f u n d a m e n t a l l y  c o n t r a r y  t o  both  t h e  e v i d e n c e  a n d  a p p l i c a b l e  

l a w .  

I n  F l e t c h e r  Proper t ies ,  I__ I n c .  v .  F lor ida  P u b l i c  -- Service 

---- C o m m i s s i o n ,  356 So.2d 289 ( F l a . 1 9 7 8 1 ,  t h i s  H o n o r a b l e  C o u r t  

s p e c i f i c a l l y  a n d  e x p r e s s 1 . y  r u l e d  t h a t  t h e  manag ing  a g e n t  of a 

- -- 

condomin ium complex -- does ac t  a s  a p u b l i c  u t i l i t y ,  f o r  t h e  

p u r p o s e s  of coming w i t h i n  t h e  C O M M I S S I O N 'S  j u r i s d i c t i o n ,  when i t  

passes a l o n g  t o  t h e  r e s i d e n t s  of t h e  condomin ium c o m p l e x  t h e  

cos t s  of common area u t i l i t i e s .  F l e t c h e r  w a s  r e c e n t l y  r e a f f i r m e d  

by t h i s  H o n o r a b l e  C o u r t  i n  ----- P.W. V e n t u r e s  v. N i c h o l s ,  533 So.2d 

2 8 1  (Fla.1988). T h i s  H o n o r a b l e  C o u r t ,  by i t s  d e c i s i o n  i n  

+---__ F l e t c h e r ,  h a s  a f f i r m a t i v e l y  placed GELLER w i t h i n  t h e  j u r i s d i c t i o n  

of t h e  COMMISSION so l o n g  as  GELLER passes t h e  common area 
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e l e c t r i c i t y  costs  a l o n g  t o  t h e  r e s i d e n t s  of t h e  J e f f e r s o n  

B u i l d i n g .  A c c o r d i n g l y ,  t h e  o n l y  i n q u i r y  p e r t i n e n t  t o  t h e  i s s u e  

of t h e  COMMISSION'S j u r i s d i c t i o n  o v e r  GELLER is w h e t h e r  or n o t  

GELLER passed a l o n g  common area e l e c t r i c i t y  costs  t o  the 

J e f f e r s o n  B u i l d i n g  r e s i d e n t s .  I f  GELLER d id  i n  f a c t  pass a l o n g  

common area e l e c t r i c i t y  costs  t o  t h e  J e f f e r s o n  B u i l d i n g  

r e s i d e n t s ,  t h e  COMMISSION m u s t  asser t  j u r i s d i c t i o n  o v e r  GELLER 

p u r s u a n t  t o  t h e  m a n d a t e  of t h e  - F l e t c h e r  d e c i s i o n .  

Under t h e  e v i d e n c e  p r e s e n t e d ,  i t  i s  a b s u r d  t o  s u g g e s t  

t h a t  GELLER is n o t  p a s s i n g  common area e l e c t r i c i t y  cos t s  a l o n g  t o  

t h e  r e s i d e n t s  of t h e  J e f f e r s o n  B u i l d i n g .  T o  b e g i n  w i t h ,  t h e  

i n i t i a l  estimated b u d g e t  prepared by GELLER c o n t a i n e d  a specif ic  

l i n e  i t e m  i n d i c a t i n g  that t h e  cos t  of e l e c t r i c i t y  for  t h e  common 

areas of t h e  J e f f e r s o n  B u i l d i n g  w a s  t o  be b o r n e  by t h e  r e s i d e n t s  

of t h e  J e f f e r s o n  B u i l d i n g  i n  the i r  m o n t h l y  m a i n t e n a n c e  f e e ,  sa id  

cos t  b e i n g  est imated t o  be $180 .00  per month .  ( A p p .  1 5 ) .  T h u s ,  

f r o m  t h e  i n c e p t i o n  of t h e  J e f f e r s o n  B u i l d i n g  t h e  r e s i d e n t s  were 

r e i m b u r s i n g  GELLER fo r  t h e  costs of common area e l e c t r i c i t y .  

F u r t h e r m o r e ,  P a r a g r a p h  V I  of t h e  J e f f e r s o n  B u i l d i n g  

management  c o n t r a c t  s p e c i f i c a l l y  s ta tes :  

T h e  m o n t h l y  m a i n t e n a n c e  f e e  f o r  each 
condomin ium parcel  owner  s h a l l  b e  i n c r e a s e d  
as provided f o r  h e r e i n a f t e r  t o  r e p r e s e n t  
--- i n c r e a s e s  for  public u t i l i t i e s . .  . I n  t h e  e v e n t  
t h a t  F l o r i d a  Power . .  . i n c r e a s e s  i t s  r a t e  per 
KWH by a n  amount  e q u a l  t o  5%.  . s u c h  i n c r e a s e  
w i l l  b e  a p p o r t i o n e d  among t h e  condomin ium 
u n i t s  by t h e  a d d i t i o n  t o  t h e  m o n t h l y  
m a i n t e n a n c e  fee .  . t h e  sum of $15 . O O  . . . T h e r e  
s h a l l  b e  no  increase i n  t h e  amount  of t h e  

I - 
management  fee -- fo r  this i n c r e a s e_ .  (emphasis 
added )I 
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( A p p .  6). T h e  l a n g u a g e ,  as well as t h e  e f f e c t ,  o f  t h i s  

c o n t r a c t u a l  p r o v i s i o n  i s  clear a n d  u n a m b i g u o u s ;  when F l o r i d a  

P o w e r ' s  ra te  per k i l o w a t t  h o u r  r ises  by 5 % ,  t h e  r e s i d e n t s  of t h e  

J e f f e r s o n  B u i l d i n g  p a y  $15 .00  more per month b e c a u s e  of a n d  

-I- d i r e c t l y  a r i s i n g  -- f r o m  F l o r i d a  P o w e r ' s  i n c r e a s e  i n  t h a t  ra te  per 

k i l o w a t t  h o u r .  T h e r e  i s  no  other r a t i o n a l  i n t e r p r e t a t i o n  o f  t h i s  

c o n t r a c t u a l  p r o v i s i o n .  Even GELLER's own w i t n e s s  , Carl  P a r k e r ,  

t h e  P i n e l l a s  C o u n t y  a t t o r n e y  who d r a f t e d  t h e  management  c o n t r a c t ,  

t e s t i f i e d  t h a t  there  w a s  no  other  way t o  read t h e  c o n t r a c t  b u t  

t h a t  i t  was s p e c i f i c a l l y  i n t e n d e d  t o  r e i m b u r s e  GELLER for h i s  

cos t s  o f  common area e l e c t r i c i t y .  (V01.11 R .  210-2111. 

GELLER a r g u e d  i n  t h e  f o r m a l  h e a r i n g  t h a t  h e  n e v e r  

i n t e n d e d  for  t h i s  p r o v i s i o n  t o  pass along t h e  cos ts  of 

e l e c t r i c i t y  t o  t h e  r e s i d e n t s ;  r a the r ,  h e  m e a n t  for  i t  t o  s e r v e  as 

a "cost  of l i v i n g "  i n d e x .  T h i s  t e s t i m o n y  i s  s i m p l y  too 

f u n d a m e n t a l l y  a t  odds w i t h  t h e  l a n g u a g e  of t h e  c o n t r a c t ,  t h e  

t e s t i m o n y  of h i s  f o r m e r  a t t o r n e y  who d r a f t e d  t h e  c o n t r a c t ,  a n d  

common s e n s e ,  t o  be g i v e n  c r e d e n c e .  

The COMMISSION'S d e c i s i o n  t h a t  GELLER does n o t  act as 

p u b l i c  u t i l i t y  i s  s t r i k i n g l y  odd when c o n s i d e r e d  i n  l i g h t  of t h e  

COMMISSION'S express  r e l i a n c e  on F l e t c h e r  i n  i t s  emphatic  e f f o r t s  

t o  r e t a i n  j u r i s d i c t i o n  over this v e r y  case i n  F lor ida  P u b l i c  

S e r v i c e  Commiss ion v .  B r y S o n ,  - 569  So.2d 1 2 5 3  (Fla.1990). 

I 

--- 

U n d e r  t h e  e v i d e n c e  before t h e  COMMISSION, there c a n  be 

n o  q u e s t i o n  t h a t  t h e  COMMISSION erred i n  f i n d i n g  t h a t  GELLER d id  

n o t  ac t  as a p u b l i c  u t i l i t y  u n d e r  i t s  management  c o n t r a c t  w i t h  
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t h e  J e f f e r s o n  B u i l d i n g  r e s i d e n t s .  A c c o r d i n g l y ,  FALK r e s p e c t f u l l y  

s u b m i t s  t h a t  t h e  COMMISSION'S  order d e n y i n g  FALK t h e  r e l i e f  h e  

s o u g h t  mus t  b e  r e v e r s e d .  

11. THE COMMISSION ERRED I N  RULING THAT 
THE P R O V I S I O N S  OF RULE 25- 6.049 WERE INAPPLICABLE 

TO GELLER I N  ITS  CONDUCT UNDER THE MANAGEMENT AGREEMENT 

I n  a d d i t i o n  t o  d e n y i n g  FALK r e l i e f  based upon t h e  

c o n c l u s i o n  t h a t  GELLER d i d  n o t  act  as  a p u b l i c  u t i l i t y ,  t h e  

COMMISSION also d e n i e d  FALK r e l i e f  upon t h e  g r o u n d  t h a t  R u l e  25- 

6 . 0 4 9 ,  w h i c h  p r o h i b i t s  resale of e l e c t r i c i t y  a t  a p r o f i t ,  d id  n o t  

a p p l y  t o  GELLER's c o n d u c t  u n d e r  t h e  management a g r e e m e n t .  T h e  

COMMISSION d e t e r m i n e d  t h a t  R u l e  25-6 - 0 4 9  p r o h i b i t e d  t h e  resale of 

e l e c t r i c i t y  o n l y  as  t o  o c c u e a n c y  u n i t s ,  a n d  n o t  as t o  common 

areas.  S i n c e  GELLER's management c o n t r a c t  o n l y  addressed t h e  

- -_-_ - --- 

e l e c t r i c i t y  u s e d  i n  common a reas ,  t h e  COMMISSION c o n c l u d e d  t h a t  

GELLER c o u l d  n o t  be s u b j e c t  t o  t h e  a n t i - p r o f i t  p r o v i s i o n s  of R u l e  

25- 6 .049 .  A g a i n ,  FALK r e s p e c t f u l l y  s u b m i t s  t h a t  t h e  C O M M I S S I O N '  s 

d e c i s i o n  i s  e r r o n e o u s .  

The  a n a l y s i s  m u s t  b e g i n  w i t h  those p o r t i o n s  of R u l e  25-  

6 . 0 4 9  t h a t  are p e r t i n e n t  t o  t h i s  matter .  F i r s t ,  R u l e  25- 

6 . 0 4 9 ( 5 ) ( a )  p r o v i d e s ,  i n  p e r t i n e n t  p a r t ,  as  follows: 

I n d i v i d u a l  e l ec t r i c  m e t e r i n g  by t h e  u t i 1 . i  t y  
s h a l l  be r e q u i r e d  f o r  each s e p a r a t e  o c c u p a n c y  
u n i  t of  n e w . .  . c o n d o m i n i u m s . .  . for  which  
c o n s t r u c t i o n  i s  commenced a f t e r  J a n u a r y  1,  
1 9 8 1 .  

T h e  phrase " s e p a r a t e  o c c u p a n c y  u n i t "  i s  d e f i n e d  by R u l e  25- 

6.049(5)(b) i n  s u c h  a manner as  t o  i n c l u d e  t h e  condominium u n i t s .  
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T h u s ,  a l l  t h a t  i s  known f r o m  a r e v i e w  of R u l e  2 5 - 6 . 0 4 9 ( 5 )  i s  

t h a t  i n d i v i d u a l  meters are r e q u i r e d  for separate o c c u p a n c y  u n i t s .  

R u l e  2 5 - 6 . 0 4 9 ( 6 ) ( a ) ,  p r o v i d e s ,  i n  p e r t i n e n t  p a r t ,  as 

follows : 

Where i n d i v i d u a l  m e t e r i n g  i s  n o t  r e q u i r e d  
u n d e r  S u b s e c t i o n  5 ( a )  a n d  master m e t e r i n g  i s  
u s e d  i n  l i e u  t h e r e o f ,  r e a s o n a b l e  
a p p o r t i o n m e n t  methods. .  .may be u s e d  by t h e  
c u s t o m e r  of record.,  . s o l e y  for  the  p u r p o s e  of 
a l l o c a t i n g  t h e  cos t  of t h e  e l e c t r i c i t y  b i l l e d  
by t h e  u t i l i t y .  

I n  t u r n ,  R u l e  2 5 - 6 . 0 4 9 ( 6 ) ( b )  p r o v i d e s ,  i n  p e r t i n e n t  p a r t ,  as 

fo l lows:  

Any fees or charges col lec ted by a c u s t o m e r  
of record for e l e c t r i c i t y  b i l l e d  t o  t h e  
c u s t o m e r  ' s a c c o u n t  by t h e  u t i  1.i t y  . . . shall be 
d e t e r m i n e d  i n  a manner w h i c h  r e i m b u r s e s  t h e  
c u s t o m e r  of record for no  more t h a n  t h e  
c u s t o m e r ' s  a c t u a l  cost  of e l e c t r i c i t y .  

Read t o g e t h e r ,  these p r o v i s i o n s  e s t a b l i s h  a very  c lear  

a n d  unambiguous  scheme.  I f  s e p a r a t e  o c c u p a n c y  u n i t s  a re  

i n v o l v e d ,  there mus t  be i n d i v i d u a l  e l ec t r i c  m e t e r i n g .  I f  

s e p a r a t e  o c c u p a n c y  u n i t s  are n o t  i n v o l v e d ,  i n d i v i d u a l  e lec t r ic  

meters are n o t  r e q u i r e d .  R u l e  2 5 - 6 . 0 4 9 ( 5 ) ( a ) .  I f  i n  f ac t  

i n d i v i d u a l  e lec t r ic  meters are  n o t  r e q u i r e d  u n d e r  R u l e  25- 

6 . 0 4 9 ( 5 ) ( a )  b e c a u s e  separate o c c u p a n c y  u n i t s  are n o t  i n v o l v e d ,  

t h e n  t h e  c u s t o m e r  of record i s  a b s o l u t e l y  e n t i t l e d  t o  pass a l o n g  

e l e c t r i c i t y  costs for t h e  non- occupancy  u n i t  areas t o  t h e  

u l t i m a t e  u s e r  of t h a t  p a r t i c u l a r  e l e c t r i c i t y  . Rule  25-  

6 . 0 4 9 ( 6 ) ( a ) .  However, t h e  c u s t o m e r  of record c a n n o t  pass  l o n g  

these  non- occupancy  u n i t  e l e c t r i c i t y  costs i n  s u c h  a manner as t o  

r e i m b u r s e d  more t h a n  his a c t u a l  co s t .  R u l e  2 5 - 6 . 0 4 5 9 ( 6 ) ( b ) .  
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I n  l i g h t  of t h e  f o r e g o i n g ,  FALK r e s p e c t f u l l y  s u b m i t s  

t h a t  t h e  COMMISSION'S r u l i n g  t h a t  GELLER w a s  n o t  s u b j e c t  t o  R u l e  

25-6.049 was m a n i f e s t l y  e r r o n e o u s .  I t  is clear f r o m  t h e  l a n g u a g e  

of R u l e  2 5 - 6 . 0 4 9 ( 5 )  t h a t  i t  does n o t h i n g  more t h a n  e s t a b l i s h  a 

r e q u i r e m e n t  t h a t  i n d i v i d u a l  e l ec t r i c  m e t e r i n g  be u s e d  f o r  each 

"separate o c c u p a n c y  u n i t " ,  as t h a t  t e r m  i s  d e f i n e d  t h e r e i n .  

Nowhere i n  R u l e  2 5 - 6 . 0 4 9 ( 5 )  is there t o  b e  f o u n d  a n y  l a n g u a g e  

a d d r e s s i n g  t h e  resale of e l e c t r i c i t y  at' a p r o f i t .  

Y e t ,  t h e  COMMISSION f o u n d  t h a t  R u l e  2 5 - 6 . 0 4 9 ( 5 )  

p r o h i b i t e d  resale of e l e c t r i c i t y  o n l y  as  t o  " o c c u p a n c y  u n i t s  ." 
T h i s  c o n c l u s i o n  is f u n d a m e n t a l l y  c o n t r a r y  t o  l o g i c ,  r e a s o n ,  a n d  

t h e  e x p r e s s  l a n g u a g e  of t h e  p e r t i n e n t  p o r t i o n s  o f  t h e  r u l e .  R u l e  

25 -6 .049 (  6) (a) makes v e r y  c lea r  t h a t  r e i m b u r s e m e n t  t o  t h e  

c u s t o m e r  of record i s  allowed u n d e r  Rule 2 5 - 6 . 0 4 9 ( 6 ) ( a )  o n l y  when 

i n d i v i d u a l  m e t e r i n g  i s  n o t  r e q u i r e d  by R u l e  2 5 - 6 . 0 4 9 ( 5 ) .  This 

was e x p r e s s l y  r e c o g n i z e d  by t h e  COMMISSION i n  i t s  r u l e- m a k i n g  

p r o c e e d i n g s  when R u l e  2 5 - 6 . 0 4 9 ( 6 )  w a s  b e i n g  e n a c t e d :  

[ R u l e  25- 6 .0491  w a s  r e v i s e d  t o  p r o h i b i t  
r e s e l l i n g  of e l e c t r i c i t y  , t h a t  i s ,  a l l o c a t i o n  
of master meter charges i n  s u c h  a manner as 
t o  result i n  e a r n e d  p r o f i t  by t h e  c u s t o m e r  of 
record, i n  those cases w h e r e  i n d i v i d u a l  
u t i l i t y  meters were n o t  r e q u i r e d .  

S e e ,  e . g . ,  Volume 1 4 ,  Number 2 1 ,  F lor ida  A d m i n i s t r a t i v e  W e e k l y ,  

p a g e  1 9 7 1 .  I n  t u r n ,  R u l e  25-6 .049(  6 )  ( b )  p r o h i b i t s  r e i m b u r s e m e n t  

a t  a p r o f i t .  T h u s ,  t h e  o n l y  p e r t i n e n c y  of R u l e  2 5 - 6 . 0 4 9 ( 5 ) ,  -_ as  

or n o t  GELLER was e n t i t l e d  t o  pass a l o n g  t h e  costs of common area 

e l e c t r i c i t y  b e c a u s e  i n d i v i d u a l  m e t e r i n g  w a s  n o t  r e q u i r e d .  
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C l e a r l y ,  i n d i v i d u a l  m e t e r i n g  was n o t  r e q u i r e d  b e c a u s e  separate 

o c c u p a n c y  u n i t s  were n o t  i n v o l v e d .  

I n  a c c o r d a n c e  w i t h  t h e  f o r e g o i n g ,  FALK r e s p e c t f u l l y  

s u b m i t s  t h a t  GELLER i n  f a c t  was s u b j e c t  t o  R u l e  25-6 .049 .  As 

FALK a r g u e d  i n  h i s  f i r s t  p o i n t  on appea l ,  GELLER did, u n d e r  i t s  

management  c o n t r a c t ,  pass a l o n g  t h e  costs of common area 

e l e c t r i c i t y  costs t o  t h e  r e s i d e n t s  of t h e  J e f f e r s o n  B u i l d i n g .  

T h i s  c l e a r l y  places GELLER's c o n d u c t  w i t h i n  t h e  ambi t  of R u l e  25-  

6 . 0 4 9 ( 6 ) ( a ) .  The e v i d e n c e  b e f o r e  t h e  COMMISSION,  a n d  i n d e e d  t h e  

COMMISSION'S own a d m i s s i o n  i n  the s u b j e c t  order on appea l ,  

c l e a r l y  e s t a b l i s h e d  t h a t  GELLER w a s  i n  f a c t  r e i m b u r s e d  more for  

i t s  common area e l e c t r i c i t y  costs  by t h e  complex r e s i d e n t s  t h a n  

it paid F l o r i d a  Power .  T h i s  clearly places GELLER's c o n d u c t  i n  

v i o l a t i o n  of R u l e  25-6 .049(  6) ( b )  . T h e r e  is n o t h i n g  i n  t h e  

l a n g u a g e  of R u l e  2 5 - 6 . 0 4 9 ( 5 ) ,  i m p l i c i t  or e x p l i c i t ,  w h i c h  c a n  

r a t i o n a l l y  a l t e r  t h i s  a n a l y s i s .  A c c o r d i n g l y ,  FALK r e s p e c t f u l l y  

s u b m i t s  t h a t  t h e  COMMISSION'S order is e r r o n e o u s  a n d  m u s t  be 

r e v e r s e d .  
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CONCLUSION --_-_ 
Based upon t h e  f o r e g o i n g  p r e s e n t a t i o n  of a r g u m e n t  a n d  

a u t h o r i t i e s ,  FALK r e s p e c t f u l l y  s u b m i t s  t h a t  t h e  d e c i s i o n  of t h e  

COMMISSION d e n y i n g  t h e  r e l i e f  r e q u e s t e d  by FALK was m a n i f e s t l y  

e r r o n e o u s ,  a n d  must be r e v e r s e d .  T h e r e f o r e ,  FALK f u r t h e r  

r e s p e c t f u l l y  r e q u e s t s  t h i s  H o n o r a b l e  C o u r t  t o  e n t e r  i t s  order  

r e v e r s i n g  t h e  d e c i s i o n  of t h e  C O M M I S S I O N ,  a n d  r e m a n d i n g  t h e  Cause  

t o  t h e  COMMISSION fo r  e n t r y  o f  a f i n a l  o rder  g r a n t i n g  FALK the 

r e l i e f  r e q u e s t e d  by h i m  i n  t h e  p r o c e e d i n g  below. 
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