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INTRODUCTION 

This answer brief is filed on behalf of t h e  respondents,  

GULF & WESTERN FOOD PRODUCTS, n/k/a OKEELANTA CORPORATION, and 

NATIONAL EMPLOYERS COMPANY, who were the  employer and servicing 

agent a t  the trial level i n  a workers' compensation claim before  

a judge of compensation claims and then the  appellees before  the 

D i s t r i c t  C o u r t  of Appeal, F i r s t  D i s t r i c t .  The petitioner is 

BENIGN0 BRAVO (BRAVO), w h o  was t he  emplayee/claimant a t  t h e  t r i a l  

level and the appe l l an t  before t h e  D i s t r i c t  Court of Appeal, 

F i r s t  D i s t r i c t .  The D i s t r i c t  Court opinion was filed February 14 ,  

1992 and w i l l  be c i t e d  a s  Bravo v. G u l f  & Western Food Products,  

593 S0.2d 1180 ( F l a .  1st DCA 1992). 

STATEMENT OF THE CASE AND FACTS 

The basic statement of t he  case and t h e  f a c t s  as  s ta ted i n  

t h e  m a i n  b r i e f  of p e t i t i o n e r  a re  acceptable t o  t h e  respondents. 

However, i t  should be noted t h a t  following t h e  e n t r y  o f  t he  order 

August 2 ,  1984, which had determined that t h e  claimant  had 

reached m a x i m u m  medical improvement on June 4,  1984 with no 

permanent impairment, t h e  deputy commissioner who entered t ha t  

order considered the  claimant  s motion fo r  rehear ing  and 

c l a r i f i c a t i o n .  (R-443-444). As a r e s u l t  of t h a t  m o t i o n ,  t he  

August 2 ,  1984 order  was modified. The determinat ion of no 

permanent impairment was str icken.  However, t h e  deputy 

commissioner's conclusion t h a t  BRAVO had reached maximum medical 

improvement w a s  r e i t e r a t e d  and published i n  the order of August 

2 7 ,  1984.  ( R - 4 5 6 - 4 5 7 ) ,  No e f f o r t  t o  amend or modify t he  
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determination of maximum m e d i c a l  improvement n o r  t o  appeal the 

d e t e r m i n a t i o n  of MMI w..is made pr io r  t o  the Augus t  1 5 ,  1989 f i l i n g  

of a claim f o r  a d d i t i o n a l  compensa t ion  b e n e f i t s .  

SUMMARY OF ARGUMEWI? 

The facts i n  BRAVO are not d i s p u t e d .  I n  an  order of August 

2 ,  1984, the  d e p u t y  commiss ioner  concluded t h a t  the  claimant had  

reached m a x i m u m  m e d i c a l  improvement with no permanent  impai rment .  

(R-453).  The c l a i m a n t  o b j e c t e d  t o  t he  d e t e r m i n a t i o n  of no 

permanent  impa i rmen t ,  a r g u i n g  t h d t  the  i s s u e  of permanent  

d i s a b i l i t y  had not b e e n  p r e s e n t e d  appropriately t o  t h e  d e p u t y  

commissioner  a t  the h e a r i n g  t h a t  had r e s u l t e d  i n  the  Augus t  2 ,  

1984 o r d e r ,  and  he f i l e d  a t imely  m o t i o n  for r e c o n s i d e r a t i o n .  

That mot ion  was c o n s i d e r e d  and ds a consequence  an  amended o r d e r  

was e n t e r e d  August 27, 1984. (R-456-457).  S p e c i f i c a l l y ,  the 

d e t e r m i n a t i o n  of no permanent  i m p d i r m e n t  was s t r i c k e n .  (R-456). 

However, t h e  o r d e r  s t i l l  concluded that t he  BENIGN0 BRAVO had 

reached maximum medical improvement on  J u n e  4, 1984.  (R-457).  

Compensation b e n e f i t s  were paid pursuant to the  o r d e r .  

Nearly f i v e  y e a r s  l a t e r ,  w i t h o u t  any p r e v i o u s  efforts t o  

modify t he  A u g u s t  2 7 ,  1984 order, a new claim was f i l e d  for 

a d d i t i o n a l  temporary t o t a l  d i s a b i l i t y  benefits f o l l o w i n g  a May, 

1989 h o s p i t a l i z a t i o n .  The employer a rgued  t h a t  $440.28 t w o  year 

limitations period appl ied ,  more than two years having lapsed 

s i n c e  the l a s t  payment of compensation a f t e r  the August 27 ,  1984 

award, the new c l a i m s  for  TTD b e n e f i t s  w e r e  the re fore  b a r r e d .  

This c o n t e n t i o n  is fully s u p p o r t e d  by $440.28 (1979)  as  it e x i s t s  

in Florida Workers '  Compensation Law. This c o n t e n t i o n  is fully 

-2 - 
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supported by this C o u r t ' s  ho ld ing  in Superior Home Builders v. 

Mass, 7 0  So.2d 570 (Fla. 1954), which no ted  that $440.28 c o n t r o l s  

o n l y  where s u b s e q u e n t  to the o r i g i n a l  award a claimant's seeks 

modif icat ion on t h e  ground of a change i n  physical c o n d i t i o n .  

S i n c e  t h i s  Court es tabl ished the  g e n e r a l  principle that m a x i m u m  

medical improvement marks t h e  end of temporary  d i s a b i l i t y  and the 

beginning of permanent d i s a b i l i t y ,  Corral v. McCrory Corp ,  228 

S0.261 900 ( P l a .  1969), it was necessary for  BRAVO t o  e s t ab l i sh  

t h a t  he had a change of c o n d i t i o n  and was no l o n g e r  a t  MMT.  

The j udge  of compensa t ion  c l a i m s  agreed w i t h  t h e  employer 

and d e n i e d  the  c l a i m s  f u r  a d d i t i o n a l  t empora ry  t o t a l  d i s a b i l i t y .  

The F i r s t  District C o u r t  after n o t  only c o n s i d e r i n g  b r i e f s  

submitted b u t  also having heard oral argument c o n c u r r e d .  Bravo v .  

Gulf & Western Food Products,  593 So.2d 1180 (Fla. 1st DCA 1992). 

Both the jcc and the D i s t r i c t  C o u r t  rel ied on t h e  decision of 

University of F l o r i d a  v .  McLarthy, 483 So.2d 723 ( P l a .  1 s t  DCA 

1985)* That case c l e a r l y  enunciated t h e  d i f f e r e n t  factual  

s i t u a t i o n s  i n  which $440.28 should be a p p l i e d  as opposed to  

$440.19(1) ( a ) .  They concluded t h a t  w h e r e  a p r i o r  order had 

determined maximum medical improvement, t h e  c la imant  had the 

burden of coming i n  on a p e t i t i o n  t o  modify under  $440.28 w i t h i n  

two years f r o m  t h e  l a s t  payment of compensation pursuant  t o  an  

award. That same conclusion was reached by the  D i s t r i c t  C o u r t  i n  

Keller Kitchen Cabinets v .  Holder, 586 So.2d 1132 ( F l a .  1st DCA 

1991). However, a f t e r  a petition for rehear ing ,  t h a t  C o u r t  

c e r t i f i e d  the  q u e s t i o n  r e l a t i n g  t o  a c l a i m a n t  w i t h  a prosthetic 

device to the Supreme Court. The statute i t s e l f  e s t a b l i s h e s  t h a t  

- 3 - 



a claimant  with a p r o s t h e t i c  device has no statute of l im i t a t i ons  

as it relates t o  medical b e n e f i t s .  Thus, even a reversal  of the  

D i s t r i c t  Court's dec i s ion  in Keller Kitchen Cabinets v. Holder. 

Supra, w o u l d  not r e q u i r e  a reversal  of BRAVO. 

The Legis l a tu re  established $440.28 and it s t i l l  is a n  

integral p a r t  of F lor ida  Workers' Compensation Law. To ignore it  

and accept BRAVO'S arguments would be t o  effectively thwart the 

l eg is la t ive  i n t e n t  of $440.28. Under t h e  facts of t h i s  case, 

$440.28 was properly applied and the claims f o r  f u r t h e r  

compensation appropriately denied  f i r s t  by the j c c  and then by 

the F i r s t  D i s t r i c t  Court. These dec i s ions  should be affirmed. 

ARGUMENT 

WHETHER THE JUDGE OF COMPENSATION CLAIMS ERMD 
IN APPLYING THE $440.28 LIMITATION TO A CLAIM 
FOR ADDITIONAL BENEFITS TIMELY UNDER $440.19(l)(a). 

The p e t i t i o n e r  contends that $440.19(1) (a) and n o t  $440.28, 

applies t o  the facts of t h i s  case, and therefore, t h a t  t h e  

claimant is entitled t o  an  award of a d d i t i o n a l  temporary total 

disability b e n e f i t s .  That argument ignores  the  fac tua l  

determinat ion by the deputy commissivner in the August 2, 1984 

and August 27,  1984 orders t h a t  BENIGN0 BRAVO had reached maximum 

medical improvement. ( R - 4 6 7 ) .  This Court has long es tab l i shed  

end of temporary 

i t y .  Corral v. 

t ha t  maximum medical improvement (MMI) marks t h e  

disability and the  beginning of permanent d i s a b i  

McCrory C o r p ,  228 So.2d 900 (Pla. 1969). 

The dc, i n  the  order  of August 2 ,  1984, had concluded that 

the  c l a i m a n t  had reached maximum medical improvement with no 

permanent impairment. ( R - 4 5 3 )  - The claimant  had objected t o  the 
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d e t e m i n a t i o n  of n o  permanent  impai rment  by f i l i n g  a t i m e l y  

motion f u r  reconsideration. That motion  was g iven  proper 

c o n s i d e r a t i o n  and as  a consequence ,  the August  2 ,  1984 order was 

amended by order  of August 2'7,  1984. (R- 456- 457).  The 

d e t e r m i n a t i o n  of nu permanent  impai rment  was stricken f r o m  the 

order. ( R - 4 5 6 ) .  However, t h e  d e p u t y  commiss ioner  s t i l l  concluded 

i n  t h e  amended order: 

"12. I f i n d  from the t e s t i m o n y  of Dr. Garcia and 
D r .  O r t a  t h a t  t he  c l a i m a n t  should not r e t u r n  t o  h i s  
previous employment w i t h  GULF & WESTERN PRODUCTS. 1 
accept the medical t e s t i m o n y  o f  D r .  Charles T a t e ,  
the l e a d i n g  e x p e r t  i n  t h i s  case, that the c l a i m a n t  
r e a c h e d  m a x i m u m  medical improvement on J u n e  4, 1984"" 
(R- 456- 457) .  (emphasis added) 

The August 27 ,  1984 order was never  appealed. Therefore, the 

deputy commissioner's d e t e r m i n a t i o n  of M M I  became t h e  l a w  of t h i s  

case 30 days after t h a t  order was signed. 

Nearly 5 years a f t e r  the payment o f  compensa t ion  p u r s u a n t  t o  

t he  A u g u s t ,  1984 orders, BRAVO f i l e d  a c l a i m  for  a d d i t i o n a l  TTD 

'benefits, " f r o m  May 2 5 ,  1989 t o  the  p r e s e n t ,  p e n a l t i e s ,  i n t e r e s t ,  

costs  and a t t o r n e y ' s  fees." ( R - 8 ) .  However, i n  order f o r  f u r t h e r  

TTD b e n e f i t s  t o  be awarded,  the j udge  of compensa t ion  claims 

would n e c e s s a r i l y  have t o  d e t e r m i n e  a change  of c o n d i t i o n  had 

occurred, o r  t h a t  t he  d e p u t y  commissioner  made a m i s t a k e  of f a c t ,  

b e c a u s e  the last o r d e r  had d e t e r m i n e d  t h a t  the  c l a i m a n t  w a s  a t  

M M I .  

I n  a r r i v i n g  a t  her d e c i s i o n ,  the j u d g e  of compensa t ion  

c l a i m s  r e l i e d  on t h e  d e c i s i o n  i n  University of Florida v. 

McLarthy, 483 So.2d 723 ( F l a .  1st DCA 1985), which i s  most 

p e r s u a s i v e  of t h e  r e s p o n d e n t s '  p o s i t i o n .  I n  McLarthy, t he  1st DCA 

- 5 - 
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s t a t ed :  

"Accordingly, once a compensation order  has been 
entered and payments are  made pursuant the re to ,  it 
makes no d i f fe rence  whether the  o r i y i n a l  claim 
contained a request  for both temporary o r  permanent 
compensation. The appropriate  way  .to proceed f o r  t h e  
modification uf the original order is by $440.28.  
Because t he  claimant i n  the  i n s t a n t  case  suffered 
only one work r e l a t e d  imjury €or which he received 
compensation b e n e f i t s  t o  an O r d e r ,  any l a t e r  claims 
seeking t o  alter t h e  effect r 3 f  such order was not an 
i n i t i a l  claim, but a request  t o  modify t h e  p r i o r  Order  
because of a change of condi t ion ."  (483 a t  7 2 6 ) .  

I n  McLarthy, t h e  clai .mant was paid PPT) bene f i t s  through 

A p r i l  25 ,  1982 pursuant t o  a January, 1981 order .  A p e t i t i o n  for 

modification had been f i l e d  and was denied in 1983. The claimant 

was t h e r e a f t e r  admitted for surgery and t h e  employer/carrier had 

volun ta r i ly  paid TTD benefits on July 25,  1984. Subsequently, the 

claimant f i l e d  a c l a i m  for add i t iona l  TTD bene f i t s  for  t he  t i m e  

he was recuperat ing from surgery from August t o  October, 1984. 

The employer/carrier defended on the b a s i s  that MMI and 

permanency had been es tabl ished by t h e  January, 1981 order, t h a t  

the  last compensation bene f i t s  paid pursuant t o  that order  had 

been paid i n  Apri l  of 1982 ,  and t h a t  a l l  f u r t he r  claims w e r e  

barred by t h e  t w o  year  l im i t a t i on  period set f o r t h  i n  $440.28.  

The F i r s t  District Court r e jec ted  McLarthy's a s s e r t i o n  t h a t  h i s  

claim fo r  TTD bene f i t s  had never been considered by a deputy 

commissioner and found $440.28  appl icable  because of t h e  "general 

r u l e  --- t h a t  TTD bene f i t s  a r e  n o t  ava i l ab le  t o  an  in jured  

claimant once an M M I  date has been es tabl ished."  (Id. - 482 So.2d 

at 725). 

The f a c t s  i n  BRAVO are c l e a r l y  analogous t o  McLarthy. The 

previous order  had he ld  BRAVO to be a t  M M I .  While t h e  claim was 
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f o r  a new period of bene f i t s  n o t  previously claimed, i t  w a s  

n e c e s s a r y  f o r  t h e  jcc to modify the MMI date in order t o  award 

any a d d i t i o n a l  TTD b e n e f i t s .  Just a s  McLarthy had been 

h o s p i t a l i z e d  and undergone surgery and y e t  w a s  found not e n t i t l e d  

t o  TTD b e n e f i t s ,  so -the j c c  found BRAVO n o t  e n t i t l e d  t o  TTD 

benefits f o l l o w i n g  h i s  h o s p i t a l i z a t i o n  b e c a u s e  it came so long  

a f t e r  the d e t e r m i n a t i o n  of MMI. 

This court has described the use of $440.19(1)(a) as b e i n g  

l i m i t e d  to t h e  situation w h e r e  payments a re  made w i t h o u t  an  award 

and the use of $440.28 as applicable when a determination of 

d i s a b i l i t y  compensa t ion  becomes final unless m o d i f i e d  w i t h i n  the  

specified t h e  following the l a s t  payment of compensa t ion .  Jones 

v. Ludman Corp, 190 So.2d 760 (Fla. 1966). As further e x p l a i n e d  

i n  Bassett's D a i r y  v. T h o m a s ,  429 Sa.2d 1356 (Fla. 1st DCA 19831, 

$440.19(1)(a) and $440.28 are desigried t o  be used  in d i f f e r e n t  

s i t u a t i o n s ,  d e p e n d i n g  upon whether the b e n e f i t s  f o r  a p a r t i c u l a r  

i n j u r y  have  been f u r n i s h e d  e n t i r e l y  w i t h o u t  a n  award or  p u r s u a n t  

t o  a compensa t ion  order f o r  a s i n g l e  injury, r e s p e c t i v e l y .  Once 

an order fixes t he  da t e  of MMI and awards permanency,  a later 

c l a i m  whe the r  s e e k i n g  a d d i t i o n a l  temporary or permanent  b e n e f i t s  

must  m e e t  t he  l i m i t a t i o n  p r o v i s i o n s  of o n l y  $440.28. General 

E l e c t r i c  Company v. Spann, 479 So.2d 289, at 290 (Fla. 1st DCA 

1985). 

Petitioner r e l i e s  on the Supreme C o u r t  d e c i s i o n  i n  Boden  v. 

C i t y  of Hialeah, 132 So.2d 160 (Fla. 1961). H o w e v e r ,  t he  facts i n  

Boden are  c l e a r l y  and o b v i o u s l y  d i s t i n g u i s h a b l e .  I n  B o d e n ,  the 

prior order expressly concluded t h a t  w h e t h e r  the claimant had 
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permanent d i s a b i l i t y  " c o u l d  n o t  be d e t e r m i n e d "  and no finding w a s  

made a s  t o  M M I .  The c o u r t  conc luded  t h a t  t h e  d e p u t y  cornmissioner 

had r e s e r v e d  j u r i s d i c t i o n  t o  d e t e r m i n e  the  q u e s t i o n  of permanent  

p a r t i a l  d i s a b i l i t y .  However, i n  BRAVO, t he  deputy  commissioner  

found MMI t o  h a v e  been  reached. ( R- 4 5 7 ) .  H e  f u r t h e r  concluded 

t h a t  t h e  c l a i m a n t  would be p r e c l u d e d  from a r e t u r n  t o  t he  same 

type of employment. (R-456- 457).  O t h e r  cases have he ld  t h a t  t h i s  

was t an tamoun t  t o  d d e t e r m i n a t i o n  of permanent  p a r t i a l  

impai rment .  Cog v. Fuch's Baking Company ,  507 So.2d 138, at 140, 

(P la .  1st DCA 1987) and Dayron Corporation v. Morhead, 480 So.2d 

235 ( F l a .  1st DCA 1985). Although t h e  d e p u t y  commissioner  did not 

make a d e t e r m i n a t i o n  o E  t h e  degree o f  permanent  r e s i d u a l s ,  by 

c o n c l u d i n g  t h a t  maximum medical  improvement had been reached, the  

order of August  2 7 ,  1984 r e q u i r e d  a f i n d i n g  of u n u s u a l  

c i r c u m s t a n c e s  and hence ,  a change  o f  c o n d i t i o n  t o  avo id  the 

general rule t ha t  TTD b e n e f j - t s  a re  not avail.able t o  the  i n j u r e d  

c l a i m a n t  once a date has  b e e n  established f i n d i n g  t h e  c l a i m a n t  to  

have reached maximum medical improvement.  University of Florida 

v. McLarthy, Supra. Thus,  BRAVO u n l i k e  Boden  had t o  comply w i t h  

$440.28 b y  f i l i n g  his c l a i m  and p e t i t i o n  w i t h i n  t w o  years of t h e  

last payment of compensation pursuant t o  the  Augus t ,  1984 o r d e r .  

Superior Home Builders v. Moss, 70 So.2d 570 ( F l a .  1954) is 

even farther Eac tuaLly  f r o m  BRAVO'S s i t u a t i o n ,  I n  Moss, t h e  

d e p u t y  commiss ioner  awarded c o n t i n u i n g  temporary t o t a l  d i s a b i l i t y  

b e n e f i t s  beyond t h e  d a t e  o f  t he  order .  That d e c i s i o n  stated t h a t  

"the s t a t u t e  ( $440 .28 )  c o n t r o l s  only where s u b s e q u e n t  t o  the 

o r i g i n a l  award t he  c l a i m a n t  seeks a m o d i f i c a t i o n  of such award o n  
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t h e  ground of a change i n  p h y s i c a l  c o n d i t i o n  caused by t h e  

a c c i d e n t . "  (Id. - at 5 7 2 ) .  Moss was de te rmined  ti3 have  sought a 

c o n t i n u a t i o n  of b e n e f i t s  n o t  based on a "supposed change in 

c o n d i t i o n .  'I (Id. - at 572). BRAVO, however, is s p e c i f i c a l l y  

con tend ing  that he shou ld  n o t  be c o n s i d e r e d  t o  be M M I  as 

determined by t h e  orders i n  1984,  but ra ther  TTD, w h i c h  

n e c e s s a r i l y  r e q u i r e s  a determination of a change in h i s  p h y s i c a l  

c o n d i t i o n .  .A situation i n  w h i c h  the  Cour t  i n  Moss, (Id. at 572), 
_I 

would agree $440.28  c o n t r o l s .  

R o e  v. C i t y  Investing/General Development Corporation 587 

Sa.2d 1323 (Fla. 1991) i s  m a t e r i a l l y  d i s t i n g u i s h a b l e  from t h e  

BRAVO case p r i n c i p a l l y  because  it i n v o l v e s  a p r o s t h e t i c  dev ice .  

F l o r i d a  Workers ' Compensation Law has es tabl ished t h a t  t h e r e  i s  

no s t a t u t e  of l i m i t a t i o n s  applicable t o  the i n s e r t i o n  or 

a t t achment  of d pros the t ic  d e v i c e .  $440.19(1)  (b). The c e r t i f i e d  

q u e s t i o n s  s p e c i f i c a l l y  c o n t a i n e d  r e f e r e n c e  t o  the i n s e r t i o n  or 

a t t a c h m e n t  of a p ros the t ic  d e v i c e .  (Id. - at 1324). A l s o  

d i s t i n g u i s h i n g  I_ R o e  f r o m  BRAVO is the lack of  a n y  p r i o r  order 

a d j u d i c a t i n g  MMI or the  r i g h t  t o  compensat ion  benefits. Thus, t h e  

Court was not d e a l i n g  w i t h  a p r ior  a d j u d i c a t i o n  of MMI as i n  

BRAVO that w o u l d  n e c e s s i t a t e  a modification t o  r e i n s t a t e  

temporary  t o t a l  disability benefits. 

P e t i t i o n e r  r e l i es  on  t he  d i s s e n t i n g  o p i n i o n  i n  Keller 

Kitchen Cabinets v. Holder.. 586 so.2d 1132 (Fla. 1st DCA 1991). 

The holding of the majority opinion i s  i n  concert w i t h  Universit]il 

of Florida v. McLarthy, Supra. As s ta ted  by t h e  C o u r t  i n  Commerce 

National Bank In Lake W o r t h  v .  Safeco Insurance Company, 284 
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So.2d 205 ( P l a .  1973), at 207,  ''a d i s s e n t  does n o t  rise to a 

s i m i l a r  l e v e l  of d i g n i t y  and is n o t  considered a s  p r e c e d e n t . "  The 

Keller C o u r t  did c e r t i € y  a q u e s t i o n  t o  t he  Supreme C o u r t ,  but as 

i n  R o e  v. City Investing/General Development Corporation, Supra, 

t he  c e r t i f i e d  question p e r t a i n s  t o  a f a c t u a l  s i t u a t i o n  i n v o l v i n g  

a prosthet ic  d e v i c e .  Therefore, even a r e v e r s a l  of t he  F i r s t  DCA 

d e c i s i o n  would n o t  r e q u i r e  a r e v e r s a l  of BRAVO. 

This Cour t  no ted  i n  Dean v. H. W. McLeod, 270 So.2d 726 

(Fla. 1972): 

"While it i s  t h e  p u r p o s e  of t h e  Workman's ( s i c )  
Compensation Act t o  protect  t h e  worker and, w h i l e  
t h i s  c o u r t  has  r u l e d  d o u b t  s h o u l d  be r e s o l v e d  i n  
favor of t he  working  man [ T h o m a s  Smith Farms, Inc. 
v. Alday,  1 8 2  So.2d 405 ( F l a .  1966)1, t h i s  c o u r t  
has a l so  r u l e d  t h a t  the enac tmen t  i s  fair t o  bu-th 
employer  and employee and s h o u l d  be e n f o r c e d  so  as 
to protect  t h e  legislative i n t e n t .  Hughes v. B. I?. 
Goodr ich  Company, 11 So.2d 313 (Fla. 1943)." 

The C o u r t  he ld  t h a t  Dean's arguments  would e f f e c t i v e l y  

t h w a r t  t he  l e g i s l a t i v e  i n t e n t  of $440.28  and i t s  l i m i t a t i o n  

p e r i o d .  So the  C o u r t  r e j e c t e d  those a rgument s  and a p p l i e d  t he  

$440.28 l i m i t a t i o n .  $440.28 i s  s t i l l  an i n t e g r a l  part of F l o r i d a  

Workers '  Compensation Law. I t  has not been  r e p e a l e d  nor  amended. 

I t  d o e s  n o t  create c o n f u s i o n ,  but rather c l e a r l y  es tab l i shes  the  

r e q u i r e m e n t  that, " w i t h i n  t w o  years a f t e r  the d a t e  of last 

payment of compensa t ion  p u r s u a n - t  t o  any  compensa t ion  o r d e r ,  I' 

ac t ion  to modify that order must  be t a k e n .  $440.28 ( 1 9 7 9 ) .  

T h e r e f o r e ,  t o  accept BRAVO'S arguments would no less t hwar t  the 

legislative i n t e n t  of  $440.28 then would a contrary r u l i n g  in 

D e a n .  
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The p e t i t i o n e r  repeatedly seeks t o  make l i g h t  of t he  finding 

in the August 2 7 ,  1984 o rde r  t h a t  the claimant had achieved 

maximum medical improvement by labeling the f i n d i n g  as 

"gratuitous" or " i so la ted . "  However, even after t h e  claimant 

brought h i s  motion for  r ehea r ing  i n  1984, t h e  judge s t i l l  

concluded i n  t h e  amended order  of August 2 7 ,  19134, "that t h e  

c l a i m a n t  reached maximum medical  improvement on June 4 ,  1984. I' 

(R-457). The D i s t r i c t  Court of Appeal, First D i s t r i c t ,  concluded, 

"We a re  n o t  f r e e  t o  r e v i s e  that finding, which w a s  supported by 

competent, substantial evidence of record a t  the  t i m e  en tered .  

Appellants remedy w a s  by t i m e l y  a p p l i c a t i o n  for modif icat ion 

under $440.28, F lo r ida  S t a t u t e s , "  Bravo v. G u l f  & Western Food 

Products, 593 So.2d 1180 (Fla. 1st DCA 1992), at 1182. 

I t  i s  r e s p e c t f u l l y  s u b m i t t e d  that the order  of t h e  judge of 

compensation claims and that of t h e  District Court of Appeal, 

First District, should be aff i rmed.  

Respectful ly  submitted,  

&Z&\ WALTER E. BEISLER,  ESQUIRE 

F lo r ida  Bar No. 209880 
BEISLER & BEISLER 
Attorneys f o r  Respondents  
250 Eighth Street 
West Palm Beach, PL 33401 
407-659-7117 
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West Palm Beach, FL 33401 
407-659- 7 1 1  7 

.12 - 


