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P REL I M INA RY STATEMENT 

P e t i t i o n e r ,  CORNELIUS C .  SIRMONS, was t h e  A p p e l l a n t  i n  t h e  

Second D i s t r i c t  Court of Appeal and t h e  Defendant  in t h e  trial 

c o u r t .  Respondent,  t h e  S t a t e  of F l o r i d a ,  was t h e  A p p e l l e e  in t h e  

Second D i s t r i c t  Court of Appeal .  The appendix t o  t h i s  brief 

c o n t a i n s  a copy of t h e  d e c i s i o n  rendered by the Second D i s t r i c t  

Court  of  Appeal on March 2 5 ,  1 9 9 2 .  
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STATPMENT OF THE C ASE AND FACTS 

On Augus t  3 ,  1 9 9 0 ,  t h e  S t a t e  A t t o r n e y  f o r  t h e  T w e n t i e t h  

J u d i c i a l  C i r c u i t  i n  and for Lee Coun ty ,  F l o r i d a ,  f i l e d  a d e l i n q u e n -  

c y  p e t i t i o n  a l l e g i n g  t h a t  t h e  P e t i t i o n e r ,  f i f t e e n - y e a r - o l d  

CORNELIUS C .  S I R M O N S ,  commit ted  r o b b e r y  w i t h  a firearm, c o n t r a r y  t o  

F l a .  S t a t .  § 812.13, and s h o t  a t .  w i t h i n ,  or  i n t o  a b u i l d i n g ,  

c o n t r a r y  t o  F la .  S t a t .  S 790.19. The S t a t e  moved t o  waive  j u v e n i l e  

j u r i s d i c t i o n  o v e r  t h e  A p p e l l a n t  and t o  c e r t i f y  him f o r  t r i a l  as a n  

a d u l t .  On Augus t  22. 1 9 9 0 ,  a f t e r  h e a r i n g  t e s t i m o n y  from S ta t e  and 

d e f e n s e  w i t n e s s e s ,  t h e  j u v e n i l e  c o u r t  waived j u r i s d i c t i o n  of t h e  

c a u s e  t o  a d u l t  c o u r t .  

On November 1, 1 9 9 0 ,  M r .  S i rmons  e n t e r e d  pleas o f  n o  c o n t e s t  

t o  t h e  c h a r g e s  i n  exchange  f o r  a s e n t e n c e  w i t h  a p r i s o n  cap of n i n e  

y e a r s  i f  s e n t e n c e d  as a n  a d u l t ,  and a t h r e e - y e a r  minimum mandatory  

s e n t e n c e .  The t r i a l  court was t o  make  t h e  d e c i s i o n  as t o  w h e t h e r  

o r  n o t  t o  s e n t e n c e  M r .  S i rmons  as a n  a d u l t ,  a l t h o u g h  t h e  A p p e l l a n t  

hoped f o r  a y o u t h f u l  o f f e n d e r  s e n t e n c e .  D e f e n s e  c o u n s e l  r e s e r v e d  

t h e  right t o  appeal t h e  order  w a i v i n g  j u v e n i l e  j u r i s d i c t i o n .  

A l though  j u v e n i l e  s a n c t i o n s  were recommended i n  t h e  p r e d i s p o -  

s i t i o n  repor t .  t h e  t r i a l  c o u r t  d e c l i n e d  t o  impose j u v e n i l e  o r  

y o u t h f u l  o f f e n d e r  s a n c t i o n s  and s e n t e n c e d  M r .  S i rmons  as  a n  a d u l t  

on December 6 ,  1 9 9 0 .  The c o u r t  imposed c o n c u r r e n t  n i n e - y e a r  terms 

i n  p r i s o n  on t h e  c h a r g e s ,  w i t h  a t h r e e - y e a r  minimum mandatory  

s e n t e n c e  imposed on t h e  c h a r g e  of r o b b e r y  w i t h  a f i r e a r m .  The 

s e n t e n c e  was w i t h i n  t h e  recommended g u i d e l i n e  s e n t e n c e  of n i n e  t o  

t w e l v e  y e a r s  i n  p r i s o n .  
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M r .  Sirmons t i m e l y  f i l e d  n o t i c e  of appeal on December 2 7 ,  

1 9 9 0 .  On appeal t o  t h e  Second D i s t r i c t  C o u r t  of Appeal he a rgued  

t h a t  t h e  trial c o u r t  e r r e d  i n  impos ing  adult s a n c t i o n s  w i t h o u t  

s t a t i n g  o r  r e d u c i n g  t o  w r i t i n g  the r e a s o n s  f o r  t h o s e  s a n c t i o n s  as 

r e q u i r e d  by F l a  S t a t .  § 39.111, a b s e n t  a s p e c i f i c  w a i v e r  of t h e  

s t a t u t o r y  r e q u i r e m e n t s .  The appe l l a t e  c o u r t  a f f i r m e d  t h e  s e n t e n c e  

on March 2 5 ,  1 9 9 2 .  I t s  d e c i s i o n  c o n f l i c t s  w i t h  d e c i s i o n s  r e n d e r e d  

by t h e  First, Third, F o u r t h ,  and Fifth D i s t r i c t  C o u r t s  o f  Appeal. 
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SUMMARY OF THE ARGUMENT 

M r .  Sirrnons a r g u e s  t h a t  t h e  Second D i s t r i c t  C o u r t  o f  Appeal 's  

d e c i s i o n  u p h o l d i n g  t h e  i m p o s i t i o n  of a d u l t  s a n c t i o n s  a b s e n t  a 

knowing waiver of or  record support for t h e  mandated f i n d i n g s  

u n d e r  C h a p t e r  39,  F l o r i d a  S t a t u t e s ,  e x p r e s s l y  and d i r e c t l y  

c o n f l i c t s  w i t h  c o n t r a r y  h o l d i n g s  of t h e  F i f t h ,  F o u r t h ,  T h i r d ,  and 

F i r s t  D i s t r i c t  C o u r t s  of Appeal. The  r e s u l t  of the Second 

D i s t r i c t ' s  h o l d i n g  is t h a t  M r .  Sirmons r e c e i v e s  a h a r s h e r  s a n c t i o n  

b e c a u s e  h e  is w i t h i n  t h e  j u r i s d i c t i o n  of  t h e  Second D i s t r i c t  C o u r t  

of Appeal. I f  t h e  f i n d i n g s  must  b e  made a b s e n t  a specif ic  and 

a f f i r m a t i v e  w a i v e r ,  a t h e o r y  which  t h e  Second D i s t r i c t  C o u r t  of 

Appeal h a s  rejected i n  o t h e r  cases and i n  t h i s  case, t h e n  

r e s e n t e n c i n g  is r e q u i r e d .  
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ARGUMENT 

ISSUE 

WHETHER THE DECISION I N  SIRMO N S  V, 
STATE, CASE N0.90-03713 ( F l a .  2d 
DCA March 25,  1992)  I S  I N  CONFLICT 
WITH THE FIFTH, FOURTH, T H I R D ,  AND 
FIRST DISTRICT COURTS OF APPEAL AS 
TO WHETHER ADULT SANCTIONS CAN BE 
IMPOSED ABSENT A SPECIFIC WAIVER OF 
THE REQUIREMENTS OF CHAPTER 39,  
FLORIDA STATUTES? 

I n  Lana V .  S t a t e  , 566 So.2d 1354 ( F l a .  5 t h  DCA 1 9 9 0 ) ,  

Tavlor v m  S t a t e  I 534  So.2d 1 1 8 1  ( F l a .  4 t h  DCA 19881,  

S t a t e ,  509 So.2d 1350 ( F l a .  1st DCA 19871, Dixon V. Sta t e  , 4 5 1  

So.2d 485 ( F l a .  3d D C A ) ,  rev. d e n i e d ,  458 So.2d 2 7 4  ( F l a .  19841, 

t h e  F i f t h ,  F o u r t h ,  T h i r d  and F i r s t  D i s t r i c t  C o u r t s  of Appeal h e l d  

t h a t  a n e g o t i a t e d  plea of g u i l t y  o r  polo c o n t e n d e r e  d o e s  n o t  

au tomat i ca l ly  act as a waiver of t h e  f i n d i n g s  and requirements of 
a 

s e c t i o n  39.111; a l t h o u g h  a j u v e n i l e  c a n  waive h i s  r i g h t s  u n d e r  t h e  

s t a t u t e ,  s u c h  a w a i v e r  must be m a n i f e s t  i n  t h e  p lea  ag reemen t  or on 

t h e  r e c o r d .  

I n  Davis V .  S t a t e  , 528 So.2d 5 2 1  (F la .  2d D C A ) ,  rev. d e  n i e d  I 

536 So.2d 243  ( F l a .  1988)  , t h e  Second D i s t r i c t  C o u r t  of  Appeal h e l d  

t h e r e  was no  need f o r  making t h e  f i n d i n g s  r e q u i r e d  by s e c t i o n  

39.111 b e f o r e  imposing a d u l t  s a n c t i o n s  when t h e  a d j u d i c a t i o n  is 

e n t e r e d  p u r s u a n t  t o  a p l ea  ag reemen t .  I n  Sirmons V .  S t a t e  , Case 

N o .  90-03713 ( F l a .  2d DCA March 2 5 ,  1992)  , t h e  same c o u r t  acknowl- 

edged conflict w i t h  Lang,  b u t  f o l l o w e d  i t s  h o l d i n g  i n  Davis .  
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F l o r i d a  law is  i n  c o n f l i c t  on t h e  issue of w h e t h e r  a d u l t  

s a n c t i o n s  c a n  be imposed a b s e n t  a knowing w a i v e r  of t h e  f i n d i n g s  

mandated by s e c t i o n  39.111, e v i d e n c e  of which must  appear a f f i r m a -  

t i v e l y  i n  t h e  r e c o r d  or  i n  t h e  p l ea  a g r e e m e n t .  The r e s u l t  of t h e  

c o n f l i c t  of d e c i s i o n s  is t h a t  t h e  P e t i t i o n e r  is s u b j e c t  t o  t h e  

i m p o s i t i o n  of a h a r s h e r  s a n c t i o n  b e c a u s e  h e  is w i t h i n  t h e  j u r i s d i c -  

t i o n  of  t h e  Second D i s t r i c t  C o u r t  o f  Appeal. 

a 

Inasmuch as  t h e  First, T h i r d ,  F o u r t h ,  and F i f t h  D i s t r i c t  

C o u r t s  of Appeal would require f i n d i n g s  and r e c o r d  suppor t  t o  

j u s t i f y  an  a d u l t  s e n t e n c e ,  o r  knowing w a i v e r  of t h e  s t a t u t o r y  

f i n d i n g s ,  t h i s  C o u r t  s h o u l d  accept j u r i s d i c t i o n  i n  o r d e r  t o  s e t t l e  

t h e  c o n f l i c t .  
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CONCLUSION 

I n  l i g h t  of t h e  f o r e g o i n g  r e a s o n s ,  a rgumen t ,  and a u t h o r i t i e s ,  

P e t i t i o n e r  has d e m o n s t r a t e d  t h a t  c o n f l i c t  does e x i s t  w i t h  t h e  

instant d e c i s i o n  and t h e  d e c i s i o n s  of t h e  F i f t h ,  F o u r t h ,  T h i r d ,  and 

First Dis t r i c t  C o u r t s  of Appeal s o  as t o  invoke d i s c r e t i o n a r y  

r e v i e w  of t h i s  Honorab le  C o u r t .  
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NOT FINAL UNTIL TXME EXPIRES TO FIXIF, REHEARING 
MOTION AND, IF FILED, DETERMINED. 

IN THE DISTRICT COURT OF APPEAL 

OF FLORIDA 

SECOND DISTRICT 

CORNELIUS C. SIRMONS, 

Appellant, 

V. 

STATE OF FLORIDA, 

Case No. 90-03713 

1 
1 

Appellee. 

Opinion filed March 25, 1992. 

Appeal from the C i r c u i t  Court  
f o r  L e e  County; William J. 
Nelson, Judge. 

James Marion Moorman, Public 
Defender, and Jennifer Y. Fogle, 
Assistant P u b l i c  Defendey, 
Bartow, for Appellant. 

Robert A. Butterworth, Attorney 
General, Tallahassee, and Erica 
M. Faffel, Assistant Attorney 
General, Tampa, f o r  Appellee. 

PER CURIAM. 

Affirmed. See Davis v. State, 5 2 8  So. 2d 521 (Fla. 2d - 
DCA), review denied, 5 3 6  So. 2d 243 (Fla. 1988). 

We recognize - 



that our  decision in Davis is i n  conflict with L a w  v. State, 5 6 6  

So. 2d 1354 (Fla. 5th DCA 1990). 

DANAHY, A.C.J., and PATTERSON, J e t  Concur= 
PARKER, J . ,  Concurs Specially. 

PARKER, Judge, Concurring specially. 

I concur with the majority. But f o r  t h i s  court's 

opinion in Davis, I would reverse t h i s  case because the record 

f a i l s  to show that Sirmons waived the t r i a l  court's required 

findings under Chapter 3 9 ,  Florida Statutes .  See Evans V. State, 

-2- 
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