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STATEMENT OF THE CASE AND FACTS 

The Respondent, TOM F. SAWYER, was indicted for first degree 

murder and sexual battery by a Pinellas County Grand Jury. 

Subsequently, the State Nolle Prosequi both charges. As a 

discharged criminal defendant, the Respondent submitted a trial 

court order certifying the payment of certain investigative 

expenses to the Pinellas County Board of County Commissioners for 

reimbursement pursuant to Chapter 939, Fla. Stat. (1989); the 

Board denied payment. The Respondent filed suit in the Circuit 

Court to recover the investigative costs. 

The parties submitted Cross-Motions for Summary Judgment with 

a stipulated Statement of Facts. The sole issue before the trial 

court was whether, as a mattkr of law, the investigative expenses 

of the Respondent were included within the scope of taxable costs 

under Section 9 3 9 . 0 6 ,  Fla. Stat. (1989). The trial court denied 
0 

Respondent's Motion for Summary Judgment, granted Petitioner's 

Motion fos Summary Judgment and held that the reasonably incurred 

and paid investigative expenses of a non-indigent discharged 

defendant are not taxable costs subject to Eeimbursement by the 

County.  

An appeal was taken to the Second District Court of Appeal to 

review the trial court's order denying Respondent's Motion for 

Summary Judgment, and on March 2 0 .  1992, the District Court 

reversed the order of the trial court. The District Court held 

that investigative costs are taxable costs within the meaning of 

Section 939.06. 



Petitioner's Motion for Clarification was denied on Ap 

1992 and the Petitioner's Notice to Invoke the Discre 

Jurisdiction of this Court was timely filed on May 6 ,  1992. 

0 

SUMMARY OF ARGUMENT 

In this case, the District Court of Appeal held 

discharged defendant's reasonable and necessary invest 

costs are taxable COB18 under Section 939.06, Fla. Stat. 

The court certified that its holding is in conflict with 

v. State, 3 5 0  So.2d 1100 (Fla. 3d DCA 1977). cert. denii 

So.2d 1211 (Fla. 1978) and Osceola County v. Otte, 530 So 

(Fla. 5th DCA 1988). In the cases cited, the district 

interpreted Section 939.06 to exclude investigative cost  

the  meaning of taxab le  c o s t s .  The Petitioner asserts tl 

decision of the District Court expressly and directly G O  

with pr@VioUS decisions of the Third and Fifth District Co 

Appeal. 

0 

JURISDICTIONAL STATEMENT 

Pursuant to Article V, Section 3 ( b ) ( 3 ) ,  Florida Const 

(1980)" this Court may exercise its discretionary juris 

where an appellate decision expressly and directly conflic 

the decision from another Florida appellate court. That c 

must be express and contained within the written rule an 

by the majority decision. Jenkins v.  State, 385  So.2d 135 

1980); Dodi Publishinq Ca. v. Editorial America, S . A . ,  3 8 !  

1369 (Fla. 1980). 
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ARGUMENT 

THE DECISION OF THE SECOND DISTRICT COURT 
OF APPEAL EXPRESSLY AND DIRECTLY CONFLICTS 
WITH DECISIONS OF OTHER DISTRICT COURTS OF 
APPEAL ON THE SAME: QUESTION OF LAW 

The District Court of Appeal interpreted Section 939.06 

Stat. (1989) to include investigative costs within the meal 

taxable costs. The decision of the District Court conflict 

the decisions of two other Appellate Courts holdin( 

investigative costs are not taxable costs under Section 939 

In Benitez v. State, 350 So.2d 1100, 1101 (Fla. 3d DCA 

II__ cert. denied, 359 So.2d 1211 (Fla. 1978). the Third Distric 

as a matter of law that investigative costs were not recot 

taxable costs under Section 939.06. In Osceola County Y. 

530 So.2d 478 (Fla. 5th DCA 1988). the F i f t h  District rulc 

investigative fees and expenses did n o t  qualify as taxable 

under Section 939.06. In the present decision, the 

District explicitly holds that investigative costs are 1 

costs within the meaning of Section 939.06. The Court goer 

state: 

0 

"We certify that our holding is in conflict with 
and Osceola County. 

The Petitioner asserts that the rule announced I 

District Court directly and expressly conflicts wit 

decisions of other Florida district courts of appeal on tk 

question of law and is certified a s  a conflict by the Di 

Court . 
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The Petitioner respectfully submits that this Court 

grant discretionary review and resolve the conflict by re1 

the decision of the Second District Court of Appeal. 

CONCLUSION 

The present decision is in direct conflict with the di 

of Floiida's other district courts of appeal. This Cou 

discretionary jurisdiction to review the decision below. 

Court should exercise its discretion and review the case 

merits. 

Respectfully submitted, 

Jd&A.. 7 2  
* SUZA T. DALY 
Assistant County Attorne- 
315 Court Street 
Clearwater, Florida 346 

SPN NO. 001060011 
FLA BAR NO. 0772887 
Attorney for DEFENDANT, 
PETITIONER 
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NOT FINAL UNTIL TIME EXPIRES TO FILE REHEARING 
MOTION AND iF F I L E D ,  DETERMINED. 

TOM F. SAWYER, 

Appellant, 

IN THE DISTRICT COURT OE 

OF FLORIDA 

SECOND DISTRICT 

\ 

V .  
I 
1 
1 

1 
BOARD OF COUNTY COMMISSIONERS, ) 
PINELLAS COUNTY, FLORIDA, 

1 
Appellee. 1 

1 

Opinion filed March 20,  1992. 

Appeal from the Circuit Court 
f o r  Pinellas county; 
Catherine M. Harlan, Judge. 

Sondra Goldenfarb and 
J'osepn G. Eonahey, Zr., 
Clearwater, f o r  Appellant. 

Suzanne T. Daly, 
Assistant County Attorney, 
Clearwater, f o r  Appellee. 

James T. Miller, Jacksonville, 
Amicus Curiae by Florida 
Association of Criminal 
Defense Lawyers, f o r  
Appellant. 

LEHAN , Judge. 

APPENDICES 

Case No. 91-01332 

APPEAL 



T h i s  is an appeal from an order of the t r i a l  

xhich, 2roper ly  relying upon Benitez 5 S t a t e ,  350 So. 

(Fla. 3d DCA 1977), cert. denied, 359 So. 2d 1211 (Fla. 

Osceola Countv 5 O t t e ,  530 So.2d 478 (Fla. 5th DCA 198 

appellant, who is a nonindigenc, acquitted criminal def 

the right of reimbursement from Pinellas County f o r  inv 

costs appellant incurred i n  h i s  defense. The amount of 

costs paid by defendant had been previously certified b 

court, apparently i n  accordance with the procedure out1 

Sawyer v. State, 570 So. 2d 410 (Fla. 2d DCA 1990) and 

State, 570 So. 2d 408 (Fla. 2d DCA 1990). Reimbursemen 

defendant had then been refused by the county. We reve 

+ -  

- 

Section 939.06, Florida Statutes (1989), prov 

the  reimbursement t o  an acquitted criminal defendant of 

statute calls "taxable costs+I but does not define the t 

i n t e r p r e t a t i o n  of that term has been l e f t  to the courts 

Doran 5 S t a t e ,  296 So. 2d 8 6  ( F l a .  2d DCA 1974). 

Especially since section 939.01, as amended i: 

provides f o r  the  taxation against convicted criniinal d e :  

of investigative costs incurred by law enforcement agenc 

hold that investigative costs are also taxable costs wi: 

meaning of section 939.06. Thus, the interpretation of 

'Itaxable costs'' which w e  apply has t h e  same rational ba! 

tket z?FLied by this = o u r t  i n  Powell 5 State, 314 SO. ; 

789 (Fla. 2d DCA 1975) (IISince under s 914.06 the count: 
tax the reasonable compensation of its expert witnesses 

mrt 
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/- 

against a convicted defendant, xe t h ink  t h a t  an acquittr 

indigent defendant may do likewise aqa ins t  t h e  cOunty.'I' 

0 

That the legislature has not changed section ! 

since t h e  1974 opin ion  of t h i s  c o u r t  in Doran may be tal 

indicate legislative intent in approval of the Doran ru: 

w e l l  as that in Powell, t o  the effect  that finding a rai 

b a s i s  f o r  an i n t e r p r e t a t i o n  of  the term "taxable c o s t s 4 1  

sec t i c r :  has bee3 l e f t  tz t l e  courts. .Zs= 4 9  F la .  Jar. : 

166 (1984) ( c i t i n g  White v. Johnson, 39 So. 2d 5 3 2  (Fla 

- 
- 

our interpretation of that term in section 93! 

light of section 939.01 is consistent w i t h  Powell, basec 

concept of mutuality. That the legislature has favored 

in the context of c i v i l  litigation expenses is i l l u s t r a t  

1988 addition of subsection (2) to s e c t i o n  57.105 concei 

award of a t torneys  fees t o  a party to a litigated contrz 

only provides  f o r  such an award t o  the o the r  party. ThE 

subsection changed the law as reflected in p r i o r  jurispr 

that in cases in which the party who is required t o  takE 

t o  enfarce the contract prevails, the c o z r t  may award at 

fees in favor of that party even when the contract only 

for the award of attorney's fees to the other party. 

The mutuality concept relative to an effectivg 

i n  criminal l i t i g a t i o n  is implicitly involved in White 4 

of County Cammissioners of Pinellas County, 5 3 7  So. 2d 1 - _. 

1989). White determined, a l b e i t  on constitutional, sepa 

powers grounds, that in a c a p i t a l  case an indigent c i t i z  
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prosecuted by the s ra te  througn t h e  state's counsel shou 

We recognize of course that our  holding adds tc 

governmental fiscal obligations. But if that was n o t  in1 

the legislature, the legislature could have provided othc 

deprived of effective counsel 2 a r  h i s  defense through an 

unrealistically low cap on fees which may be paid  to his 

notwithstanding " the  potential burden placed on county 

treasuries." Id. at 1379. - 

In contrast t o  the holding of Doran that b a i l  

premiums incurred by acquitted criminal defendants are n 

taxable against t h e  prosecution, investigative costs rep 

type of costs mutually borne by the prosecution and defe 

d n o t  be 

counsel , 

ond 

t 

esent 

se. 

mded 

mise , 

espec ia l ly  after the 1975 Powell opinion on which we re1 

principle. 

the future if it should decide that our holding does n o t  

accurately reflect c u r r e n t  legislative intent. 

in 

Of course, the legislature might provide 0th mise i n  i 
since w e  resolve this case under statutory 

interpretation, w e  need not address the additional 

equal p r o t e c t i o n  argumants of defendant and amicus 

We certify that our holding is in conflict wit 

and Osceola County. However, Benitez was decided before 

amendment to sec t ion  939.01, 

in 1988 without expressed consideraticz 

and Osceola 

Upon remand the t r i a l  cour t  shall e n t e r  judgme 

against  the county f o r  the investigative costs incurred 

- 4 -  I 



defendant which are determined to have been reasonablf 

necessary. 

I 

Reversed and remanded f o r  proceedings cons is  

herewith. 

PATTERSON, J., Concurs. 
SCHOONOVER, C . J . ,  Dissents with opinion.  
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SCHOONOVER, chief Judge, Dissenting. 

I respectfully dissenr. I would affirm and : 

t h e  rrial c o u r t  correctly followed our  sister courts' 1 

in Osceola County v. O t t e ,  530 So. 2d 4 7 8  (Fla. 5th DC. 

and Benitez v. S t a t e ,  350 So. 2d 1100 (Fla. 3d DCA 197 

denied,  359 So. 2d 1211 (Fla. 1978). 

At common l a w  n e i t h e r  party could be charged 

costs of the o t h e r ,  and it was only by statute that su 

came to be allowed. 3 u t  even then, 50th in England an1 

country, costs were not chargeable to the sovereign or 

unless there was an express provision in t h e  l a w  t o  au' 

such costs. Buckman v. Alexander, 2 4  Fla. 46, 3 So. 8 

1888). 

Although t h e  determination of which costs arl 

has been l e f t  to the courts, only those i t e m s  reasonab. 

the scope of statutory authority are taxable.  Doran v 

296 so. 2d 8 6  (Fla. 2d DCA 1974). This court has  held  

should be reluctant to read into the law a necessity fi 

imposition upon the p u b l i c  of staggering expenses whicl 

caused by requiring reimbursement of b a i l  bond premium! 

by those who are ultimately acquitted or discharged. ! 

also Holton v. Sta te ,  311 So. 2d 711 (Fla. 3d DCA 1975: 

also reluctant to read into the law a requirement t h a t  

reimburse acyui-cted or dischargdd defendants f o r  their 

investigative expenses and would not do so. 
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If the  legislature in enacting section 939 

to require that an acquitted or discharged defendant 

reimbursed f o r  t h e  investigative costs incurred in d 

charges brought against them, it could have e a s i l y  e 

intention. The legislature has specifically dealt w 

investigative expenses in many instances. See, e.q. 

27.56(1) (a); 45.061(3) (a) ; 253.03(13); 373.129(6) ; 4 

631.54(5): 8 9 5 . 0 5 ( 7 ) ;  895.07(8); 939.01(1), F l a .  Sta 

- 

since the legislature d i d  not expressly Pr 

we should not read these expenses in section 936.06, 

requirement into the law. Osceola County: Benitez.  

06 intended 

be 

fending 

pressed that 

th 
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9.132 ( 3 )  
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