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STATEMENT OF THE CASE AND FACTS 

On March 7, 1991, the State Attorney for the Tenth Judicial 

Circuit in and for Po lk  County, Florida, filed an information 

charging the Petitioner, EARL JOHNSON CREWS, with discharge of a 

firearm in public in violation of section 790.15, Florida Statutes 

(1989) ; two counts of aggravated assault in violation of section 

784.021; possession of a firearm by a convicted f e l o n  in violation 

of section 790.23; and resisting an officer without violence in 

violation of section 843.02. The date of the alleged offenses was 

January 1, 1991. (R205-208) On April 22 ,  1991, the State filed an 

amended information adding the charge of carrying a concealed 

firearm in violation of section 790.01, Florida Statutes (1989). 

(R211-216) 

On April 5, 1991, the State filed a habitual offender notice. 

(R21O) The State severed Count IV of the information and the 

Petitioner was tried by a j u r y  on the charge of possession of a 

firearm by a convicted felon before the Honorable Helio Gomez on 

July 31, 1991, (R4, 3-203) The j u r y  found the Petitioner guilty. 

(R199, 219) On August 2 8 ,  1991, the court found the Petitioner t o  

be a habitual violent felony offender and sentenced him to 20 years 

imprisonment with a ten year minimum mandatory. (R233,  237) The 

guidelines recommended community control to 12 to 30  months. 

(R239) The Petitioner timely filed his notice of appeal on 

September 26, 1991. (R255) 

On August 19, 1992, the Second District Court of Appeal 

affirmed Petitioner's convictions. The court noted contrary 
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a 
authority. Crews v. State, 603 So. 2d 690 (F la .  2d DCA 1992). 

This Court accepted jurisdiction on December 23, 1992, and ordered 

the initial brief to be filed. 
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SUMMARY OF THE ARGUMENT 

Chapter 89- 280 ,  S e c t i o n  7 7 5 . 0 8 4 ,  Florida S t a t u t e s  v i o l a t e s  t h e  

one- subject  r u l e  of t h e  F l o r i d a  State  C o n s t i t u t i o n .  The law i n  

Chapter 89-280 embraces two s u b j e c t s .  There i s  no l o g i c a l  connec-  

t i o n  between t h e  law governing h a b i t u a l  felony o f f e n d e r  and t h e  

r e p o s s e s s i o n  of motor v e h i c l e s  by  private i n v e s t i g a t o r s .  
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ARGUMENT 

ISSUE 

WHETHER SECTION 775.084, FLORIDA 
STATUTES (1989), CHAPTER 89-280, 
LAWS OF FLORIDA,  VIOLATES THE ONE- 
SUBJECT RULE OF THE FLORIDA CONSTI-  
TUTION.  

P e t i t i o n e r ' s  o f f e n s e  date  was January 1, 1991. This  d a t e  was 

a f t e r  t h e  e f f e c t i v e  date  of Sec t ion  775.084, F l o r i d a  S ta tu tes  

(1989). P e t i t i o n e r  contends  t h a t  Sec t ion  775,084, F l o r i d a  

S ta tu tes ,  Ch. 89-280, Laws  of F l o r i d a  v i o l a t e s  t h e  one- subject  r u l e  

of Ar t ic le  111, Sec t ion  6 of t h e  F l o r i d a  C o n s t i t u t i o n  which 

provides :  

Every law shall embrace b u t  one s u b j e c t  and 
matter p r o p e r l y  connected t h e r e w i t h  and t h e  
sub jec t  s h a l l  be b r i e f l y  expressed i n  t h e  
t i t l e .  No law s h a l l  be r ev i sed  o r  amended by 
r e f e rence  t o  i t s  t i t l e  on ly .  Laws t o  r e v i s e  o r  
amend s h a l l  se t  o u t  i n  f u l l  t h e  r ev i sed  or  
amended a c t l  s e c t i o n ,  subsec t ion  o r  paragraph 
of a subsec t ion .  The enac t ing  clause shall 
read: " B e  I t  Enacted  by t h e  L e g i s l a t u r e  of t h e  
S t a t e  of F lo r ida . "  

Chapter  89-280 embraces two subjects: h a b i t u a l  f e l o n y  

o f f ende r s  and repossess ion  of motor vehicles by p r i v a t e  i n v e s t i g a-  

tors. The f i r s t  th ree  s e c t i o n s  of Chapter  89-280 amended Sec t ions  

775.084 ( h a b i t u a l  o f fender  s t a t u t e ) ,  775.0842 (career c r i m i n a l  

s t a t u t e ) ,  and 775.0843 ( p o l i c i e s  for c a r e e r  c r i m i n a l s )  , F l o r i d a  

S t a t u t e s .  Sec t ion  four of chap te r  89-280 created s e c t i o n  493. 
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30 (16) , Florida Statutes, defining "repossession ."l Section five 

amended section 493.306 (6) , adding license requirements for the 
repossessor , Section six created section 493 -317 (7) and (81, 

prohibiting the repossessor from failing to remit money or deliver 

negotiable instruments. Section seven created section 493.3175, 

regarding the sale of property by the repossessor. Section eight 

amended section 493.318(2), requiring the repossessor to prepare 

and maintain an inventory. Section nine amended section 493.321, 

providing penalties, Section ten created section 493.3176, 

requiring information be displayed on vehicles used by repos- 

sessors . 

@ 

The First District Court of Appeal in Johnson v.  State, 589 

So. 2d 1370 (Fla. 2d DCA 1991), held that the 1989 amendment to the 

h a b i t u a l  felony offender provisions of section 775.084, Florida 

Statutes (1989), violated the one-subject rule of Article 111, 

section 6, of the Florida Constitution. The Johnson court deemed 

invalid certain habitual offender sentences based on convictions 

for crimes during the narrow time period between October I, 1989, 

0 

Section 493 -30 (16) states: 

Repossession is the legal recovery of a motor 
vehicle or motorboat as authorized by the 
legal owner , lienholder, or lessor to recover, 
or to collect money payment in lieu of recov- 
ery of, that which has been sold or leased 
under a security agreement that contains a 
repossession clause. A repossession is com- 
plete  when a licensed repossessor is in con- 
trol, custody, and possession of such motor 
vehicle or motorboat, 
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t h e  e f f e c t i v e  date  of t h e  1989  amendment, and May 2 ,  1 9 9 1 ,  t h e  

e f f e c t i v e  d a t e  of Chap te r  91- 44,  which re- enacted  t h e  1989 

amendments as p a r t  of t h e  F l o r i d a  S t a t u t e s .  The t i t l e  of  t h e  ac t  

0 

a t  i s s u e  d e s i g n a t e s  it as an ac t  r e l a t i n g  t o  c r i m i n a l  law and 

p rocedure .  The c o u r t  reasoned t h a t  Chap te r  89- 280, § 12, Laws of 

F l o r i d a ,  was i n  v i o l a t i o n  o f  t h e  s i n g l e  s u b j e c t  ru le  for t h e  

r e a s o n s  no ted  above.  The F i r s t  Dis t r i c t  also r u l e d  i n  a n o t h e r  case 

on t h e  same day t h a t  t h e  s t a t u t e  was n o t  u n c o n s t i t u t i o n a l  i n  Hale 

v .  Sta te ,  589 So. 2d 1 0 0 0  ( F l a .  1st DCA 1 9 9 1 ) .  The d i f f e r e n c e  

between Hale and Johnson is e x p l a i n e d  by t h e  d i s t r i c t  cour t  i n  

Hale, which s t a t e s  t h a t  Hale cou ld  have been s e n t e n c e d  as a 

h a b i t u a l  o f f e n d e r  under  t h e  pre-amended v e r s i o n  of t h e  s t a t u t e .  

Chap te r  89-280 amended t h e  h a b i t u a l  v i o l e n t  f e l o n y  r e q u i r e m e n t s  by 

adding a g g r a v a t e d  b a t t e r y  as  one o f  t h e  o f f e n s e s  needed t o  show a 

d e f e n d a n t  is  a v i o l e n t  h a b i t u a l  o f f e n d e r .  T h e r e f o r e ,  a h a b i t u a l  

o f f e n d e r  s e n t e n c e  which rel ies  on a p r e v i o u s  a g g r a v a t e d  b a t t e r y  is 

i n v a l i d .  

I n  t h i s  case t h e  c o u r t  found t h e  P e t i t i o n e r  t o  be a h a b i t u a l  

v i o l e n t  f e l o n y  o f f e n d e r  on t h e  ba s i s  of a p r i o r  a g g r a v a t e d  b a t t e r y  

f o r  which t h e  A p p e l l a n t  was s e n t e n c e d  i n  1977. T h e r e f o r e ,  

P e t i t i o n e r  c o u l d  n o t  have been s e n t e n c e d  as a v i o l e n t  h a b i t u a l  

o f f e n d e r  under  t h e  p r e v i o u s  s t a t u t e .  

Respondent w i l l  a r g u e  t h e  s t a t u t e s  have a l o g i c a l  c o n n e c t i o n  

as t h e  c h a p t e r  amended (493) a p p l i e s  t o  i n v e s t i g a t i v e  and s e c u r i t y  

s e r v i c e s  which are  normal ly  p rov ided  by law enforcement  officers. 

Respondent w i l l  a l s o  a r g u e  t h e  s t a t u t e  is " q u a s i- c r i m i n a l "  as t h e  
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definition of "private investigation" in section 493.30(4) involves 

the similar duties of a police officer. The district court in 

Johnson found it "was somewhat difficult to discern a logical or 

natural connection between career criminal sentencing and reposses- 

sion of motor v e h i c l e s  by private investigators." Under Burch V .  

0 

State, 558 So. 2d 1 (Fla. 1990), the test for duplicity of subject 

is whether or not the provisions of t h e  bill are designed to 

accomplish separate and disassociated objects of legislative 

effort. The object of one bill is the sentencing of habitual 

felony offenders and the object of the other is t o  provide a 

procedure for the repossession of automobiles by private investiga- 

tors. There is no single subject. 

Even though the issue was not raised before the trial court, 

the facial invalidity of a statute can be raised fo r  the first time 

on appeal. Trushkin v. State, 425 So.  2d 1126, 1128 (Fla. 1982). 

For these reasons, Petitioner's sentence must be vacated and he 

must be re-sentenced within the guidelines. 
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CONCLUSION 

Based upon the foregoing argument, reasoning and authority, 

Petitioner requests t h a t  the Florida Supreme C o u r t  reverse the 

District Court of Appeals r u l i n g  in the Petitioner's case. 
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PER CURIAMm 

Case No. 91-03212 

We agree w,th the  Fourth DAstriCt Court of Appeal t h a t  
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the  1989 amendments to t h e  habitual offender statute were not 

invalid as violative of the one subjec t  provi i iop  of the Florida 'x' .,' . I  'c 
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c 
Constitution. McCall v. State ,  583 So. 2d 411 (Fla. 4th DCA 

'1992). 

1991) . 
Contra, Johnson v. State ,  589 So. 2d 1370 

That disposes  of appellant's first point. 

( F l a .  1st DCA 

Appellant's only other point is that h i s  classification 

as a habitual violent felony offender was a violation of due 

process and double jeopardy principles because the instant crime 

of which he was c,onvicted (possession of a firearm by a convicted 

f e l on )  was not a violent felony although several of his past 

felony convictions were f o r  violent felonies. 

been decided contrary  to appellant's position in Ross v. State, 

17 F.L.W. S367 ( F l a .  June 1 8 ,  1 9 9 2 ) .  

This issue has 

Affirmed. 
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