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I
STATEMENT OF THE CASE AND FACTS

The Academy adoptsin its entirety the factual statement of Petitioners Rachelle and
Frank Stellas .

I
ISSUES ON CROSSAPPEAL

A, WHETHER THE DISTRICT COURT ERRED IN
PERMITTING AN APPORTIONMENT OF FAULT AMONG
DEFENDANT ALAMO AND THE CRIMINAL WRONGDOER,
BERNARD AARON.

B. WHETHER THE FABRE DECISION IS WRONG, AND
SHOULD BE OVERRULED.

11
SUMMARY OF THE ARGUMENT

The Third Digtrict Court’s interpretation of § 768.81(3), Fla Stat, (1995) has now been
regjected by all three of the other district courts to consider the question. See Wal-Mart Stores,
Inc. v. McDonald, 21 Flg. L. Weekly D1369 (Fla. 1st DCA June 11, 1996) (question certified);
Slawson v. Fast Food Enterprises, 671 So. 2d 255 (Fla. 4th DCA 1996) (pending in this Court);
Publix Supermarkets, Inc, v. Austin, 658 So. 2d 1064 (Fla 5th DCA), review denied, 666 So.
2d 146 (Fla. 1995). Accord, Bach v. Florida R/S, Inc., 838 F. Supp. 559 (M.D. Fla. 1993)
(Fla. law). The district court in the instant case interpreted the statute to permit a negligent
tortfeasor, Alamo, to reduce its percentage of fault by the fault assigned to an intentional
tortfeasor, Bernard Aaron, who created the occasion for Alamo’'s negligence. That holding can
only be understood in the context of the common-law rules which preceded this Court’s
interpretation of the statute in Fabre v. Marin, 623 So. 2d 1182 (Fla 1993).

Before the Fabre decision, the common law imposed joint and severd liability only upon
joint tortfeasors-defined as parties whose “negligence’” combined to produce the plaintiff's injury

in the same transaction and occurrence. It necessarily followed at common law that a defendant
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could not reduce hisliability by pointing to any wrongdoing (negligent or intentional) which
occurred in a separate transaction and occurrence; could not escape liability by virtue of
intentional misconduct which itself created the occasion for the defendant’s negligence; and could
not seek contribution except from a joint tortfeasor. Anintentional wrongdoer isnot ajoint
tortfeasor; thus-no joint and severa liability a common law, and no contribution. That latter
principle is codified in § 768.31(2)(a), Fla. Stat. (1995), dlowing contribution only among joint
tortfeasors, and § 768.3 1(2)(c), forbidding contribution by or against an intentiona tortfeasor.

In the context of those pre-existing rules, § 768.81(3) operates to abrogate joint and
severdl liability, in certain instances, only to the extent that the doctrine of joint and several
liability would otherwise have operated at common law. Therefore, in the case of joint
tortfeasors, the statute now provides for an apportionment of non-economic damages, against any
other culpable parties (including third-party defendants) and (as interpreted in Marin) against
non-parties as well; but the statute says nothing to permit any division of fault in areas in which
the common law never permitted a sharing of fault--for example a divison between negligent
and intentional tortfeasors .

It is not surprising, therefore, that § 768.81(4)(a) applies the statute only to “negligence
cases," which are defined to include several different kinds of actions, but not actions for
intentiona  wrongdoing. It is not surprising that § 768.81(4)(b) says explicitly that the statute
does not apply to actions based upon intentional torts. It is not surprising that § 768.81(3) says
that where the statute applies, the court should enter judgment according to each party’s
percentage of fault, “and not on the basis of the doctrine of joint and several liability”--thus
emphasizing that the statute operates only where the common-law doctrine of joint and several
liability otherwise would have operated. And it is not surprising that the statute says nothing
to abrogate such longstanding common-law rules as the rule forbidding a defendant to share fault

with an intentional wrongdoer who created the occasion for the defendant’'s negligence, or the

.
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rule forbidding a defendant to reduce his fault by virtue of the wrongdoing of another in some
Separate transaction and occurrence.

All of these points together make clear that the district court adopted an overly-broad
interpretation of the statute, in ascribing to the legislature an intention to allow a negligent
tortfeasor to reduce his share of blame by virtue of an intentiona tortfeasor’s wrongdoing. For
this reason, we respectfully submit that the district court erred in alowing an apportionment of
Alamo’s fault.

In addition, we will argue that the Fabre decision is wrong and should be overruled. In
further eroding joint and several liability by amending § 768.81(3), the Florida Legidature never
in its wildest dreams intended to require the litigation of non-parties fault--and it certainly did
not intend the disasterous consequences which that interpretation has occasioned in Florida's
courts.  We will review the origina arguments concerning construction of the statute, as well
as a number of additional infirmities, including congtitutiona infirmities, which have emerged
in the wake of its interpretation in Fabre. The only just outcome is for this Court to overrule
Fabre without any further delay.

v
ARGUMENT

A. THE DISTRICT COURT ERRED IN PERMITTING AN
APPORTIONMENT OF FAULT AMONG DEFENDANT
ALAMO AND THE CRIMINAL WRONGDOER, BERNARD
AARON.

A. Pre-Fabre Law, There can be no question that before this Court's decision in
Fabre y, Marin, 623 So, 2d 1182 (Fla. 1993)--which interpreted § 768.81(3), Fla. Stat. (Supp.
1988) to permit a negligent defendant to reduce his share of liability by the percentage of fault
attributed by the factfinder to non-parties--the trial court was not empowered to submit the

question of the criminad Bernard Aaron’s fault to the jury in potential reduction of the plaintiffs
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recovery against Alamo.Y Before Fabre, even if Aaron had been brought into the action by
Alamo, any assignment of fault to Aaron at best would have created aright of contributionin
Alamo; it would not have reduced the plaintiffs' recovery against Alamo.# And even such an
asserted right of contribution would have been questionable, because § 768.31(2)(c), Fla Stat.
(1993) provides that "[t]here is no right of contribution in favor of any tortfeasor who has
intentionally (willfully or wantonly) caused or contributed to the injury or wrongful death”; and
at least one court has held that § 768.31(2)(c) not only forbids a claim for contribution by an
intentional tortfeasor against a negligent tortfeasor; it aso precludes a contribution clam by a
negligent tortfeasor against an intentional tortfeasor. Insurance Co. of North America v.
Poseidon Maritime Services, Inc., 561 So. 2d 1360, 1361 (Fla. 3d DCA 1990). See Judge
Jorgenson’'s dissent in the instant case, 21 Fla, L. Weekly at D1204.

Because the contribution statute properly creates aright of contribution only among

persons who are “jointly or severally liablein tort for the sameinjury, ' § 768.31(2)(a), the

Y Section 768.81(3) provides: “In cases to which this section applies, the court shall enter
judgment against each party liable on the basis of such party’s percentage of fault and not on the
basis of the doctrine of joint and severa liability; provided that with respect to any party whose
percentage of fault equals or exceeds that of a particular clamant, the court shal enter judgment
with respect to economic damages against that party on the basis of the doctrine of joint and
severd liability. "

¥ See Island City Flying Service v. General Electric Credit Corp., 585 So. 2d 274 (Fla. 1991);
Deane v. Johnston, 104 So. 2d 3 (Fla 1958); Wal-Mart Stores, Inc. v. McDonald, 21 Fla, L.
Weekly D1369, D1370 (Fla. 1st DCA June 11, 1996); Moore v. St. Cloud Utilities, 337 So. 2d
982, 984 (Fla. 4th DCA), cert. denied, 337 So. 2d 809 (Fla. 1976); Travelers Ins. Co. v.
Ballinger, 312 So. 2d 249, 251 (Fla. 1st DCA 1975).

¥ See Judge Jorgenson’s dissent, 21 Fla. L. Weekly at 1204. Accord, Gulf Refining Co. v.
Wilkinson, 94 Fla. 664, 114 So. 503, 506 (1927) (“A joint tort is essentiad to a joint action for
damages therefor against several parties, and where the evidence fails to show a joint liability,
a joint judgment is erroneous, and will be reversed’); Slawson v. Fast Food Enterprises, 671
So. 2d at 257; Albertson’s, Inc. v. Adams, 473 So. 2d 231, 233 (Fla. 2d DCA 1985), review

denied, 482 So. 2d 347 (Fla. 1986) (no contribution action by negligent pharmacy against doctor
who wrote prescription--not joint tortfeasors); Touche Ross & Co. v. Sun Bank of Riverside, 366

-4 .
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exclusion of a right of contribution by or against intentional tortfeasors necessarily reflects the
recognition that an intentional tortfeasor and a negligent tortfeasor cannot by any definition be
considered joint tortfeasors . See Judge Jorgenson’s dissent, 2 1 Fla. L. Weekly at D 1204.
Accord, Slawson v, Fast Food Enterprises, 671 So, 2d 255, 257 (Fla. 4th DCA 1996), citing
Davidow V. Seyfarth, 58 So. 2d 865 (Fla. 1952) (defining joint tortfeasors as parties whose
“negligence” combined to produce a plaintiff's injury); Publix Supermarkets, Inc. v. Austin, 658
So. 2d 1064, 1068 (Fla. 5th DCA) (“Austin and Publix were not aleged to be joint tortfeasors
in pari delicto. Austin was charged with a negligent tort; Publix was charged with awillful
tort”), review denied, 666 So. 2d 146 (Fla. 1995). That assumption in turn is consistent with
two well-established common-law principles.

One is that a defendant is never off the hook by virtue of another’s conduct, if the
defendant’ s negligence consists of the failure to prevent that conduct. Asthe Court put it in
Holley v. Mt. Zion Terrace Apartments, Inc, 382 So. 2d 98, 101 (Fla 3d DCA 1980):

We first reject, as entirely fallacious, the defendant’s claim
that the brutal and deliberate act of the rapist-murderer constituted
an “independent intervening cause” which served to insulate it
from liability. It is well-established that if the reasonable
possibility of the intervention, criminal or otherwise, of athird
party isthe avoidable risk of harm which itself causes one to be
deemed negligent, the occurrence of that very conduct cannot be
a superseding cause of a subsequent misadventure.

So. 2d 465 (Fla. 3d DCA), cert. denied, 378 So. 2d 350 (Fla. 1979) (no action for contribution
by negligent accountant against banks which honored embezzler's checks--not joint tortfeasors);
VIN Consolidated, Inc. v. Coastal Engineering Associates, Inc, 341 So. 2d 226 (Fla 2d DCA
1976) (engineering firm’'s failure to discover error in surveyor’'s negligently-prepared
topographical maps did not make the two joint tortfeasors), cert. denied, 345 So. 2d 428 (Fla
1977); Weaver v. Worley, 134 So. 2d 272, 274 (Fla, 2d DCA 1961) (joint judgment only against

joint  tortfeasors).
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See Judge Jorgenson's dissent, 21 Fla. L. Weekly at 1205. Accord, Wal-Mart Stores, Inc. v.
McDonald, 21 Fla. L. Weekly a D1373; Slawson v. Fast Food Enterprises, 671 So. 2d at 258-

9.

As the authors of the Restatement have put it, Restatement (Second) of the Law of Torts
§ 449 (1965): “If the likelihood that a third person may act in a particular manner is the hazard
or one of the hazards which makes the actor negligent, such an act whether innocent, negligent,
intentionally tortious, or criminal does not prevent the actor from being liable for harm caused

thereby. " See id, Comment b:

The happening of the very event the likelihood of which
makes the actor's conduct negligent and so subjects the actor to
liability cannot relieve him from liability. The duty to refrain
from the act committed or to do the act omitted isimposed to
protect the other from this very danger. To deny recovery because
the other's exposure to the very risk from which it was the purpose
of the duty to protect him resulted in harm to him, would beto
deprive the other of al protection and to make the duty a nullity.

Or as one commentator has put it, in a recognized class of cases “the unique nature of
the duty alegedly breached [makes it] inappropriate to allocate fault between a party who
negligently exposed another to injury from intentiond harm and the intentional wrongdoer.”
Sisk, Interpretation of the Statutory Modification of Joint and Several Liability: Resisting the
Deconstruction of Tort Reform, 16 U. Puget Sound L. Rev. 1, 30 (1992). As the author notes,
one such example is “the liability of an apartment owner for negligently failing to protect tenants
from crimina trespassers, such as negligently faling to provide sufficient lighting around the
building or keeping entrances locked or guarded to discourage burglars or rapists. " |nsuch

circumstances, “the distinctive nature of the duty of care--to prevent precisely such intentional
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wrongdoing--is such that the negligent actor should not escape responsibility to the plaintiff by
shifting the mgor share of the blame to the intentional wrongdoer. " Id. at 30-31 .¢

A second, related principle is that a negligent defendant cannot reduce his liability--in an
action for contribution or in any other way--by shifting the blame to an actor who may have
negligently aggravated the plaintiff’s injury, but in a transaction entirely separate from the
transaction involving the defendant’s negligence. That was this Court’s holding in Stuart v.
Hertz Corp., 351 So. 2d 703, 704 (Fla. 1977), in which the district court had recognized that
the subsequent treating physician “was not a joint tortfeasor, " but nevertheless had held that “the
third party complaint properly sought indemnification from the treating physicians. ..." The
Court found that holding to be an oxymoron, because only joint tortfeasors can share
responsibility for the sameinjury, either through indemnification or otherwise. In Stuart, in
contrast, "[t]he parties causing plaintiff's injuries here were not joint tortfeasors but distinct and
independent tortfeasors, " id. at 705, raising “the question of whether to apportion the loss
between initial and subsequent rather than joint or concurrent tortfeasors. This cannot be done. "

Id. a 705-06.7

¥ A corollary of this point, noted by Judge Jorgenson in dissent, is that the concepts of
intentional  wrongdoing and negligent wrongdoing are different not just in degree but in kind.
One embraces a certainty of injury--the other a mere probability of injury--making apportionment
“andytically impossible. " 21 Fla. L. Weekly at D1204, citing Veazey v. Elmwood Plantation
Associates, Ltd., 650 So, 2d 712, 719 (La. 1994). See Wal-Mart Stores, Inc. v. McDonald, 21
Fla. L. Weekly at D1373 (“negligent acts are fundamentaly different from intentional acts’);
Publix Supermarkets, Inc. v. Austin, 658 So. 2d at 1068 (“intentional torts are of a
fundamentally different nature than negligent torts’); Prosser and Keeton on the Law of Torts
§ 65, a 462 (5th ed. 1984) (intentional wrongdoing “differs from negligence not only in degree
but in kind"); B. Scott Andrews, Comment, Premises Liability--The Comparison of Fault
Between Negligent and Intentional Actors, 55 La L. Rev. 1149, 1152 (1995).

3 Accord, Farina v. Zann, 609 So. 2d 629 (Fla. 4th DCA 1992); Davidson v. Gaillard, 584
So. 2d 71 (Fla, 1st DCA), review denied, 591 So. 2d 181, 182 (Fla 1991); Gonzalez v. Leon,
511 So. 2d 606 (Fla. 3d DCA 1987), review denied, 523 So. 2d 577 (Fla 1988); Dade County
Medical Ass’n v. Hlis, 372 So. 2d 117, 120-21 (Ha 3d DCA 1979). See Restatement (Second)

_7-
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In sum, the pre-Fabre State of the law was that the notion of joint responsibility--either
a the plantiff's instance or in an action by the defendant for contribution--properly arose only
as an adjunct of joint liability--that is, solely in the case of joint tortfeasors. If the plaintiff sued
joint tortfeasors, they were jointly and severaly liable for the damages. If the plaintiff sued one
joint tortfeasor, the defendant could seek contribution from any other joint tortfeasor. Buit if the
defendant was not ajoint tortfeasor, he could not escape liability by shifting the blameto an
intentional tortfeasor who had created the occasion for the defendant’s negligence; he could not
apportion his liahility, by shifting some of the blame to a subsequent negligent or intentional
tortfeasor; and under § 768.31(2)(a), he could not seek contribution from someone who was not
“jointly or severaly liable in tort for the same injury . . .. " And the negligent wrongdoer could
never be a joint tortfeasor with an intentional wrongdoer,

B. Post-Fabre Law. Alamo convinced the trial court, and the district court agreed,
that all of these principles were modified by § 768.81(3), as interpreted in Fabre v. Marin, 623
So. 2d 1182 (Fla. 1993). In light of the well-recognized principle that statutes passed in
derogation of the common law, if at al ambiguous, must be narrowly construed in favor of the
broadest posshble retention of the pre-existing common-law rule,? we respectfully submit that
for four reasons, the district court erred in holding that Alamo could reduce its liability by the

percentage of fault assigned to intentiona tortfeasor Bernard Aaron.

of Torts § 457 (1965); Annotation, Indemnity--Later Medical Injury, 72 A.L.R. 4th 231 (1989).
Cf. De Almeida v. Graham, 524 So. 2d 666 (Fla 4th DCA) (without a valid contribution claim,
see supra note 3, no apportionment among co-defendants), review denied, 5 19 So. 2d 988 (Fla
1987); Stuart v. Hertz Corp., 381 So. 2d 1161 (Fla 4th DCA 1980) (no action for contribution
in Stuart Stuation),

¢ See Carlile v. Game & Fresh Water Fish Commission, 354 So. 2d 362 (Fla. 1977); Wal-Mart
Stores, Inc. v. McDonald, 21 Fla. L. Weekly at D1371; Slawson v. Fast Food Enterprises, 671
So, 2d at 257; Graham v. Edwards, 472 So. 2d 803 (Fla. 3d DCA 1985), review denied, 482
So. 2d 348 (Fla 1986); Rudolph v. Unger, 417 So. 2d 1095 (Fla 3d DCA 1982); Phillips v.
Hall, 297 So. 2d 136 (Fla. 1st DCA 1974).
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First, § 768.81(4)(a) says specificaly that the comparative-fault statute applies only “to

negligence cases. " And "[flor purposes of this section, ‘negligence cases includes, but is not
limited to, civil actions for damages based upon theories of negligence, strict liability, products
liability, professional malpractice whether couched in terms of contract or tort, or breach of
warranty and liketheories." By its terms, the statute has no application to cases involving
intentional misconduct--either as a vehicle for an intentiona tortfeasor to reduce his liahility by
virtue of the negligence of others, or as a vehicle for a negligent tortfeasor to reduce his liability
by virtue of the intentiona wrongdoing of others. Congtruing the statute most favorably to the
pre-existing common-law rule, the statute by its terms has no application to intentional
wrongdoing. See Wal-Mart Stores, Inc. v. McDonald, 21 Fla. L. Weekly a D1371; Slawson
v. Fast Food Enterprises, 671 So, 2d at 258.7

Second, as Judge Jorgenson noted indissent, 21 Fla. L. Weekly at D1205, § 768.81(4)(b)
provides. “This section does not apply to any action brought by any person to recover actua
economic damages resulting from pollution, to any action based upon an intentiona tort, or to
any cause of action as to which application of the doctrine of joint and severa liability is
specifically provided by [various provisions of the Florida Statutes]." If the legislature had
intended only to deny an intentiona tortfeasor the right to reduce his liability by virtue of others
negligence, the legidlature could have said that specificaly. It could have said that “this section
does not apply to permit a reduction of the liability of an intentional tortfeasor by virtue of the
conduct of others. " Instead, the provision was far-more broadly written, to provide that the

comparative-fault statute does not apply “to any action based upon an intentiona tort . . . "

¥ Compare the California statute, Cal. Civ. Code § 1431.2, imposing a requirement of
apportionment "[iJn any action for personal injury ... ." That language arguably is broad
enough to cover intentional torts, and therefore the California courts have allowed
apportionment. See, e.g., Weidenfeller v. Star and Garter, 2 Ca. Rptr. 2d 14 (Ct. App. 1991).

LAW OFFICES. PODHURST ORSECKJOSEFSBERG EATON MEADOW OLIN & PERWIN, P.A. - OF COUNSEL. WALTER H, BECKHAM, JR.

2% WEST FLAGLER STREET « SUITE 800, MIAMI. FLORIDA 33{30-1780
{305) 358-2800



Without question, an action like the instant action is “based upon an intentional tort”--the
intentional criminal wrongdoing of Bernard Aaron, which was occasioned by Alamo's
negligence. By the plain language of sub-section (4)(b), the statutory requirement of
apportionment is inapplicable. See Wal-Marr Stores, Inc. v. McDonald, 21 Flg, L. Weekly &
D137 1 (*Asin Slawson, the form of the pleading here may have been negligence, but ‘the
substance of the action’ was intentiona wrongdoing”); Slawson v. Fast Food Enterprises, 671
So. 2d at 258 (“ The words chosen, ‘based upon an intentional tort, ' imply to us the necessity
to inquire whether the entire action against or involving multiple parties is founded or
constructed on an intentiona tort. In other words, the issue is whether an action comprehending
one or more negligent torts actually has at its core an intentiond tort by someone’).

Third, § 768.81 purports only to abrogate the pre-existing common-law doctrine of joint
and several liability. Section 768.81(3) says that "[i]n cases to which this section applies, the
court shall enter judgment against each party liable on the basis of such party’s percentage of
fault and not on the basis of the doctrine of joint and severa liability . , .." The statute then
goes on to provide that the doctrine of joint and several liability will be retained in certain
specific instances. For example, if the defendant’s fault is greater than the plaintiff's, “the court
shall enter judgment with respect to economic damages against that party on the basis of the
doctrine of joint and several liability, " § 768.81(3); or if the total damages are less than
$25,000.00, “the doctrine of joint and severa liability applies’ (§ 768.81(5)). Without question,
and especially in light of the requirement of construing the statute narrowly, § 768.81 was

intended to operate only where the pre-existing common-law doctrine of joint and several
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liability operated; it was not intended as a gift to wrongdoers who would not have been
considered joint tortfeasors under the common-law doctrine. ¥

Fourth, the statute does not by its terms purport to abrogate either the common-law rule
forbidding a defendant to reduce his liability by virtue of the very wrongdoing which made the
defendant negligent in the first place; nor did it purport to abolish the common-law rule that a
defendant cannot reduce his liability by virtue of subsequent wrongdoing which takes place in
a separate transaction and occurrence. As we have noted, both common-law rules are derivative
of the recognition that the doctrine of joint and several liability applied only between joint
tortfeasors; that an intentional and a negligent tortfeasor are not joint tortfeasors,; and that
negligent actors in separate transactions are not joint tortfeasors.

Because the statute does not by its terms abrogate any of these doctrines, the district court
necessarily erred in alowing Alamo to reduce its liability by the fault assigned to intentional
crimina  wrongdoer Bernard Aaron. Alamo was negligent precisely for failing to prevent the
kind of harm which Aaron caused; and Alamo’s negligence took place in a transaction and
occurrence entirely separate from Aaron’s criminal behavior.

As we have noted, the Fifth, the Fourth and First District Courts of Appeal al have
agreed with these conclusions, along with the one federal court to consider Florida law on this
question, Bach v. Florida R/S, Inc., 838 F. Supp. 559, 560-61 (M.D. Fla. 1993). These
holdings are consistent with the decisions of other courts interpreting similar statutes. See, e.g.,

Kansas State Bank & Trust Co. v. Specialized Transportation Services, 249 Kan. 348, 819 P.

¥ Cf. Bankston V. Brennan, 507 So. 2d 1385, 1387 (Fla. 1987) (where the common law had
not recognized a cause of action against a social host who served liquor to a minor, a Florida
Statute whose intention was to cut back on the pre-existing common-law rules regarding the
service of alcohol should not be construed to create a cause of action which did not exist at
common law). By analogy, a statute designed to constrict joint and severa liability should not
be construed to expand the definition of joint and several liability beyond its common-law

parameters,
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2d 587, 606 (1991) ("[N]egligent tortfeasors should not be alowed to reduce their fault by the
intentional fault of another that they had a duty to prevent”); Gould v. Taco Bell, 722 P. 2d 5 11

(Kan. 1986) (restaurant cannot apportion fault to assailant); M. Bruenger & Co. v. Dodge City
Truck Stop, Inc., 234 Ran. 682, 675 P. 2d 864, 869-70 (1984) (company charged with
negligence in alowing a truck to be stolen cannot apportion fault to the thief); Hood v.

Southland Corp., 616 N.E. 2d 1068 (Mass. 1993) (negligent landowner cannot apportion fault
for preventing assault to the assailant). Aswe have noted, supra note 7, the California cases
appear to go the other way, but the Cdifornia statute is sufficiently broad to cover intentional

wrongs.  Inlight of the foregoing, and the conclusions of three of the four district courts to
consider this question, the conclusion is overwhelming that the district court misinterpreted
§ 768.8 1(3) in dlowing Alamo to reduce its liability for negligence by the percentage of fault
assigned to an intentional crimina wrongdoer.

B. THE FABRE DECISION IS WRONG, AND SHOULD BE
OVERRULED.

If the Court in Fabre had correctly interpreted the language of § 768.81(3), then the
Court could rightly insist that litigants take to the legidature their complaints about the utter
disaster occasioned by the Fabre decision in Florida's courts. To put it Ssmply, it is now the
rare minority of tort cases which ether settle quickly with some or al defendants, or which are
handled expeditioudy. Tort cases no longer settle, because the settling party goes on the verdict
form anyway, with the plaintiff's lawyer facing a malpractice suit if the jury assigns a greater
percentage of fault to the settling defendant (which of course al the other defendants strongly
urge) than the percentage of a plaintiff’s damages absorbed by that settlement. Every plaintiff's
lawyer’s nightmare is that he settles with a 10% wrongdoer, only to have the jury assign 90%
of the fault to that wrongdoer, Therefore, the cases do not settle. And the fight in those cases

Is no longer only with the named defendants. Now the parties are fighting daily over the
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asserted fault of non-parties--the phantom vehicle which the defendant driver suddenly
remembers; the criminal assailant whose wrongdoing the defendant failed to prevent; and in
every medica-malpractice case, every single hedth-care provider--from the lowliest orderly to
every member of every professiona association, who even arguably had anything to do with the
patient. In Florida, tort cases do not settle, and tort cases never end.

All of this is the present reality because this Court adopted an interpretation of
§ 768.81(3) in Fabre which is not supported by its language, not supported by its legidative
history, not supported by its underlying policy, and not supported by common sense. See Wal-
Mart Stores, Inc. v. McDonald, 21 Fla. L. Weekly at D1375 (Webster, J., concurring)
("[Plerhaps the Supreme Court might wish to reconsider its conclusion in Fabre , . . "). Section
768.8 1(3) says that the court “shall enter judgment against each party liable on the basis of such
party’s percentage of fault . ..." It does not define the phrase “percentage of fault.” It does
not tell us whether that phrase refers to the “fault” of only the parties to the lawsuit, which is
the common-sense and historical meaning of the phrase, or whether for the first time in history
the legidature intended litigation to dlocate fault to non-parties without saying so explicitly.

In every other context in which the divison of “fault” for causing a plantiff's injuries
has been at issue, it has been the “fault” of the parties to the lawsuit. There has never been a
context in which litigants have ever understood an applicable common-law rule, or an applicable
statute, to govern anything more than the relative responsibilities of the partiesto alawsuit.
There has never been a context, other than the context of a defendant’ s argument that he was
not at fault at all, in which the asserted fault of non-parties has been in an issue in alawsuit.
Mindful that the legidature is presumed to be aware of pre-existing law when it passes a statute,
and that repeals by implication are not favored, see Palm Harbour Special Fire Control District
v. Kelly, 516 So. 2d 249, 250 (Fla. 1987), it is critical that al previous statutes--all previous

common-law rules-have concerned themselves with the allocation of 100% of responsibility for
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an accident among those individuals who are brought into the lawsuit either by the plaintiff or
by other defendants. The injection of such a consideration into comparative-fault principles
could only be described as revolutionary, and yet this Court read it whole cloth into the innocent
and at least ambiguous language of § 768.81(3).

As the plaintiff argued in Fubre, doing so not only violated every applicable rule of
statutory construction; it also created enormous conflicts with other Florida Statutes, and with
other common-law rules. We could not improve upon the Fabre plaintiff's treatment of these
issues, and thus we attach and incorporate by reference the brief in Fubre.

Moreover, in addition to the arguments earlier made, this Court may revisit a statute
which it earlier upheld, in order to consider additional congtitutional considerations reveaed in
the course of its administration. See Aldana v. Holub, 381 So. 2d 231, 237 (Fla. 1980). As
Justice Wells recognized in his concurring opinion in Wells v. Tallahassee Memorial Regional
Medical Center, Inc., 659 So. 2d 249, 255 (Fla. 1955), one persistent question which has arisen

In the course of the statute’ s administration is the due process rights of non-parties who are

accused of wrongdoing:

[IIn addition to the reconciling of the applicable statutes, another
troubling question specifically highlighted by this case is whether
the jury’s determination of the percentage of fault, which includes
a determination of the fault of individuals who are no longer
parties in the proceedings, has sufficient reliability to meet due-
process requirements. Seftling parties who are no longer parties
in the judicial proceedings present no evidence, cross-examine no
witnesses, and make no arguments. Nevertheless, pursuant to
Fabre, the jury determines in its verdict the settling parties
percentage of fault just as it does with respect to the parties who
continue in the proceedings and actively participate in the tria. A
procedure which mandates such a verdict is plainly inapposite to
my view of due process as it exists in our courts. Due process has
as a fundamental premise the adverserial presentation and
examination of evidence by the parties whom the jury’s verdict
addresses.

-14 -
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Virtually identical reasoning informed the declaration of invalidity by the Montana
Supreme Court in Newville v. State Department of Family Services, 883 P. 2d 793, 802 (Mont.
1994), of Montana s comparative-negligent statute, allowing non-partiesto be placed on the
verdict form:

[Tlhere is no reasonable basis to require any Plaintiff to prepare
a defense at the last minute for non-parties whom defendants seek
to blame for the injury, but who have not been joined as
defendant; and there is no reasonable basis for requiring plaintiffs
to examine jury instructions, marshall evidence, make objections,
argue the case, and examine witnesses from the standpoint of
unrepresented parties, particularly when they do not know until the
latter part of the tria that Defendants will seek to place blame on
unrepresented  persons.

In addition to this fundamental consideration of due process, endless intractable problems
have emerged in the administration of § 768.81(3), as interpreted in Fabre, which render the
statute virtually unenforcesble. As the Court is aware, if a statute omits provisions which are
necessary to its effective administration, the reviewing court cannot correct such deficiencies,
because to do so would be to impermissibly engage in a lawmaking function.? As Justice
Wells noted in his concurrence in Wells v. Tallahassee Memorial Regional Medical Center, Inc.,
659 So. 2d at 255, the application of this statute to non-parties has led to a “myriad of
imponderable reconciliations between common law and statutory law that have plagued the
proper administration of justiceintort cases. .. ."

Among the unsolved administrative problems are whether the fault of non-parties must
be pleaded as an affirmative defense; the extent to which and the point in the litigation a which
a defendant must assert the fault of a non-party; the extent to which a defendant must comply

with statutory pre-suit notice requirements and other procedural requirements if he alleges that

¥ See State v. Barquet, 262 So. 2d 431 (Fla. 1972); State v. Furen, 118 So. 2d 6 (Fla. 1960);
Sarasota Herald-Tribune v. Sarasota County, 632 So. 2d 606 (Fla. 2d DCA 1993).
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anon-party health-care provider is at fault under the statute; the extent to which such anon-
party health-care provider, or any accused non-party, can resist discovery concerning his
culpability in light of the possibility of professonal sanction; the confidentiality attending this
entire process, the extent to which the plaintiff can sue someone accused of wrongdoing by the
other defendants, but then support the new defendant’s protestation of innocence; the extent to
which a non-party can intervene in the lawsuit to protect his reputation; and the extent to which
a defendant whose liability is reduced by that of a non-party nevertheless remains liable for costs
and fees. These are just a handful of problems which constitute only the tip of the iceberg. If
the legislature had truly intended to permit the litigation of non-parties’ fault, it would have
addressed these considerations and many more in the statute. And at the least, the statute is
inherently defective for faling to address them, and thus is unconstitutional.

Petitioners Stellas have argued in their brief that Fabre was wrong, and should be
overruled.  Under traditiona rules of procedure applicable in this Court, the amici are therefore
permitted to advance and expand upon that contentiorn®’ For the reasons outlined here, and
more fully developed in the incorporated brief in Fabre, the disastrous Fabre rule should
immediately be overruled.

\Y
CONCLUSION.

The Academy of Florida Trial Lawyers respectfully submits that the Court should
overrule Fabre, and should properly interpret § 768.81(3) to require apportionment of 100% of

1o After the Court’s recent decision in Kinney System, Inc. v. Continental Ins. Co., 21 Fla. L.
Weekly $43 (Fla. Jan, 25, 1996), it is not even clear whether such traditiona principles apply
anymore in this Court. In Kinney the petitioner specifically and explicitly eschewed any
contention in its brief that the pre-existing rule of Houston v. Caldwell, 359 So. 2d 858 (Fla
1978), should be overruled, limiting its argument to the interpretation of Houston which was
addressed in the district court. Only the amici argued that the Houston rule should be overruled,
and this Court did so in its opinion. In any event, the point here is preserved by its assertion
in Respondent Godales’ answer brief.
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the fault to be alocated by the factfinder among those parties to the lawsuit who are found to

beat fault. In the aternative, the Academy respectfully submits that the order of the district
court should be reversed, upon this Court’s finding that a negligent defendant’s percentage of
fault cannot be reduced by the wrongdoing of an intentional tortfeasor.
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L
STATEMENT OF THE CASE AND FACTS

Although we have no serious quarrel with the Fabres' statement of the case and facts
(which has been adopted by State Farm), it is incomplete in some respects and somewhat
lacking in clarity. We therefore intend to restate the case and facts briefly for the
reorientation of the Court. We will provide only a general overview here. The factual and
procedural backgrounds to the severa issues on appeal will be provided at appropriate
places in the argument section of the brief.

On January 29, 1989, Ann Marin was a passenger in an automobile being driven by
her husband, Ramon Mar-in (T. 103-13, 142-43). The Marins were proceeding northbound
in the left of five travelling lanes of 1-95 when, in the vicinity of N.W. 103rd Street, Mr.
Mar-in was forced to take evasive action to avoid an automobile which had cut directly in
front of him while changing into his lane (id.). Although Mr. Marin successfully avoided a
collison with this automobile, he lost control of his own vehicle during the evasive maneuver,
and struck the concrete median wall (id.). Mrs. Marin was seriously injured, and Mr. Marin
suffered minor injuries (T. 113-20).

Mr. and Mrs. Marin thereafter filed suit against Marie Fabre, alleging that she was
driving the automobile which cut them off while changing into their lane, and that her
negligence was a cause of their injuries (R. 2-5). Mrs. Fabre's husband, Eddy Fabre, was
joined ‘as a defendant because he was the owner of the automobile which Mrs. Fabre was
driving at the time (R. 2-5; T. 250). The Fabres thereafter filed an answer in which they
denied every allegation in the Marins’ complaint, and alleged afftrtnatively (among other
things) that Mr. Mar-in's recovery should be reduced under the doctrine of comparative
negligence (R. 6-7). The Fabres' answer did not mention $768.81, Fla. Stat., or otherwise
alege that Mrs. Marin’s recovery should be reduced by the negligence of Mr. Marin (id.).

During the discovery which followed, the Marins learned that the Fabres liability

insurance coverage was limited to only $10,000.00 (R. 18-26; T. 3). They therefore sought
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leave to amend their complaint to add a claim against their own insurance carrier, State
Farm Mutua Automobile Insurance Co., which provided them with $500,000.00 in
uninsured/underinsured motorist coverage (id.). Leave was granted, and State Farm was
brought into the action by an amended complaint (R. 18-26, 27). State Farm answered,
admitted that it provided UM coverage as alleged, and denied the remaining allegations of
the amended complaint (R. 46-48). State Farm also alleged affirmatively (among other
things) (1) that Mr. Mar-in's recovery should be reduced by his own comparaive negligence,
and (2) that, pursuant to $768.81, Fla. Stat., Mr. and Mrs. Marins’ recoveries should be
further reduced by the percentage of fault attributable to the negligence of a non-party
“phantom” tortfeasor (id). State Farm’s answer contained no defensive allegation that Mrs.
Marin’s recovery should be reduced by the negligence of Mr. Marin (id). The Fabres did
not file an answer to the amended complaint.

On the first day of the trial, shortly after it commenced, Mr. Marin’s clam was
voluntarily dismissed; Mr. Marin was dropped as a party; and the trial proceeded on Mrs.
Mar-in's clam aone (T. 94). On the liability issue, the jury was presented with two
conflicting versions of the accident. Mr. Max-in, a certified public accountant and councilman
for the City of North Miami Beach, testified that he was driving in the leftmost travelling
lane of 1-95 at 55-65 m.p.h.; that Mrs. Fabre' s vehicle wasin the lane to hisright; that Mrs.
Fabre pulled into his lane, directly in front of him; that he had to take evasive action to
avoid a collision; that he swerved to hisright; that he avoided a collision with Mrs. Fabre's
automobile; that he noticed as he was swerving around Mrs. Fabre' s vehicle that it had aflat
tire; that he apparently overcorrected for the swerve when he straightened the steering
wheel; and that he hit the concrete median wall as a result (T. 101-23). Mrs. Marin
corroborated her husband’s description of the accident (T. 142-43). According to Mr. Marin,
after Mrs. Fabre had stopped her car in the emergency lane next to the retaining wail, she
approached him and said, “I'm sorry,” but she denied being the cause of the accident (T. 121).
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Mrs. Fabre told an entirely different story. According to her, she was proceeding
northbound on 1-95 in the second travelling lane from the left at 45-50 m.p.h., when her car
had aflat tire (T. 32-41). She had no difficulty controlling her car, and she pulled over to
the left and parked the car in the emergency lane (T. 34-45). Thereafter, she stood beside
her car watching the northbound traffic for someone she knew to come along (T. 4652).
After four or five minutes, sheobserved ared car, followed by the Mar-ins' car, travelling
northbound in the third travelling lane from the left (id). According to Mrs. Fabre, both
cars attempted to change lanes to the right, but the Marins’ car “swayed” to the left, and
then hit the median wall (id). There was an adult witness in Mrs. Fabre's car at the time,
but the defendants did not call her to corroborate Mrs. Fabre sstory (T. 42-44, 163). Mrs.
Fabre's version of the accident was impeached in a number of respects by prior inconsistent
statements made in her deposition, and by conflicting evidence from the investigating
trooper, but there is no need to detail those conflicts here because it is clear from the
verdict that the jury rejected her version of the accident in favor of the version to which Mr.
and Mrs. Marin testified.

At the charge conference, and notwithstanding that the defendants pleadings
contained no defensive alegation that Mrs. Marin’s recovery should be reduced by the
negligence of Mr. Marin (who was now no longer a party), the defendants requested that
the verdict form allow the jury to apportion blame for the accident between Mr. Marin and
Mrs. Fabre (T. 268-79). The plaintiffs objected and the trial court declined the defendants’
request, ruling that $768.81 authorized apportionment only between parties to the action
(id.). To obviate the necessity of aretrial if this ruling later proved to be erroneous, the
Marins agreed to have the issue of Mr. Marin’s negligence submitted to the jury, subject to
a post-trial determination of whether any affirmative finding on that issue should result in
areduction of Mrs. Marin’s recovery in the judgment ultimately entered (T. 290-93). The
jury thereafter returned a verdict finding both Mrs. Fabre and Mr. Marin 50% at fault;
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Mrs. Fabre told an entirely different story. According to her, she was proceeding
northbound on [-95 in the second travelling lane from the | eft at 45-50 m.p.h., when her car
had aflat tire (T. 32-41). She had no difficulty controlling her car, and she pulled over to
the left and parked the car in the emergency lane (T. 34-45). Thereafter, she stood beside
her car watching the northbound traffic for someone she knew to come along (T. 46-52).
After four or five minutes, she observed ared car, followed by the Marins’ car, travelling
northbound in the third travelling lane from the left (id). According to Mrs. Fabre, both
cars attempted to change lanes to the right, but the Marins’ car “swayed” to the left, and
then hit the median wall (id). There was an adult witness in Mrs. Fabre's car at the time,
but the defendants did not call her to corroborate Mrs. Fabre's story (T. 42-44, 163). Mrs.
Fabre's version of the accident was impeached in a number of respects by prior inconsistent
statements made in her deposition, and by conflicting evidence from the investigating
trooper, but there is no need to detail those conflicts here because it is clear from the
verdict that the jury rejected her version of the accident in favor of the version to which Mr.
and Mrs. Marin testified.

At the charge conference, and notwithstanding that the defendants pleadings
contained no defensive alegation that Mrs. Marin’s recovery should be reduced by the
negligence of Mr. Marin (who was now no longer a party), the defendants requested that
the verdict form allow the jury to apportion blame for the accident between Mr. Marin and
Mrs. Fabre (T. 268-79). The plaintiffs objected and the trial court declined the defendants
request, ruling that 9768.81 authorized apportionment only between parties to the action
(id.). To obviate the necessity of aretrial if this ruling later proved to be erroneous, the
Mar-ins agreed to have the issue of Mr. Marin’s negligence submitted to the jury, subject to
a post-trial determination of whether any affirmative finding on that issue should result in
areduction of Mrs. Marin’s recovery in the judgment ultimately entered (T. 290-93). The
jury thereafter returned a verdict finding both Mrs. Fabre and Mr. Marin 50% at fault;
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assessing $12,750.00 in economic damages for Mrs. Marin’s future medical expenses; and
awarding Mrs. Marin $350,000.00 in intangible damages (R. 126-28; T. 419-20). Judgment
was initialy entered in Mrs. Marin’s favor, against both the Fabres and State Farm, in the
full amount of the verdict (R. 162).

The defendants thereafter moved for new trial, for remittitur, and for reduction of
Mrs. Marin’s recovery to half the verdict (R. 129, 132, 143).¥ State Farm’s motion for new
trial was denied, but the trial court granted State Farm’s motion for remittitur, and it
ordered a remittitur of $5,000.00 in the economic damages awarded to Mrs. Marin (which
Mrs. Marin accepted); the initial fina judgment was vacated, and an amended fina judgment
was entered in the reduced amount of $357,750.00 against both the Fabres and State Farm
(R. 145, 147, 161, Fabres appendix).¥ No written orders were entered on the defendants’
requests for reduction of the verdict by half -- but because the issue was argued below, and
because an adverse ruling on the requests would appear to be implicit in the amount of
damages awarded in the amended final judgment, we will assume that the defendants’ first
issue on appeal was preserved for review.

The Fabres' motions for new trial and for remittitur were served 20 days after the

¥ The request for reduction of the verdict by half was technically incorrect, even under the

defendants reading of 5768.81. Because Mrs. Marin was not at fault in causing the accident,
only her intangible damages were subject to apportionment under the defendants’ reading
of the statute. The error in the request was mooted by the trial court’s ultimate denial of

the request, however, so we will not dwell upon it here.

¥ With respect to State Farm at least, the amount of this judgment was technically incorrect.
Because State Farm was sued in its status as underinsured motorist carrier, it was not
responsible for the first $10,000.00 of the verdict because the Fabres had $10,000.00 in
liability insurance coverage. State Farm has raised no issue here concerning the amount of
the judgment (and it is unlikely that it will ever be a problem, since State Farm will be
entitled to asetoff of the $10,000.00 paid by the Fabres' carrier -- or, if the Fabres' carrier
should become insolvent, State Farm will owe the entire judgment), so there is no need for
the Court to concern itself with the point, We mention it simply in the interest of clarity,
since the error might have jumped off the page at first reading, and an explanation therefore
appeared to be in order.
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verdict, so they were clearly untimely (R. 126, 143).¥ The trial court also entered no written
orders disposing of these motions before the Fabres filed their notice of appeal.
Nevertheless, because State Farm obtained an order vacating the initial judgment and
obtained the entry of an amended final judgment to which the Fabres directed a timely
notice of appeal, it would appear that, notwithstanding these procedural missteps, the
Fabres' appeal wastimely filed. These missteps did result in awaiver of the Fabres second
issue on appeal, however, as we will explain in the argument section of the brief. The trial
court also entered a cost judgment against both the Fabres and State Farm (R. 159). The

separate appeals perfected by the Fabres and State Farm brought both the amended final
judgment and the cost judgment here (R. 149, 150, 152) -- and the two appeals have been

consolidated for all appellate purposes by the Court.

.
ISSUES ON APPEAL

The defendants have stated four issues on appeal. At least two of the statements
contain the wrong standard of appellate review, and some of the issues have not been stated
neutrally. We therefore restate the issues on appeal as follows:

A. WHETHER THE TRIAL COURT COMMITTED
REVERSBLE ERROR IN DECLINING TO APPORTION
THE PLAINTIFFS DAMAGES BETWEEN THE DEFEN-
DANTS AND A NON-PARTY TO THE ACTION, AND IN
ENTERING JUDGMENT AGAINST THE DEFENDANTS
IN THE FULL (REMITTED) AMOUNT OF THE VERDICT
AS A RESULT.

B. WHETHER THE TRIAL COURT ABUSED ITS DIS
CRETION WHEN, AFTER RESERVING RULING DURING
TRIAL ON THE DEFENDANTS MOTIONS FOR MIS
TRIAL, IT DENIED THE DEFENDANTS MOTIONS FOR
NEW TRIAL, WHICH ASSERTED THAT PLAINTIFFS
COUNSEL HAD IMPROPERLY SUGGESTED THAT MRS.

¥ See Rule 1.530, Fla. R. Civ. P. The Fabres' request for reduction of the verdict was
arguably amotion to alter or amend theinitial final judgment, and because it was filed eight

days after entry of that judgment, it was probably timely (R. 143, 162).
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FABRE HAD RECEIVED A TRAFFIC CITATION AS A
RESULT OF THE ACCIDENT IN SUIT.

C. WHETHER THE TRIAL COURT ABUSED ITS DIS
CRETION IN DENYING THE DEFENDANTS MOTIONS
FOR MISTRIAL, WHICH ASSERTED THAT PLAINTIFFS
COUNSEL HAD IMPROPERLY EXPRESSED HIS PER-
SONAL BELIEF CONCERNING THE VERACITY OF THE
WITNESSES DURING CLOSING ARGUMENT.

D. WHETHER THE TRIAL COURT COMMITTED
REVERSIBLE ERROR IN DECLINING TO INSTRUCT
THE JURY THAT A VIOLATION OF §316.071, FLA. STAT.
(DISABLED VEHICLES OBSTRUCTING TRAFFIC), WAS
EVIDENCE OF NEGLIGENCE.

M.
SUMMARY OF TEE ARGUMENT

In our judgment, the circumstances do not lend themselves to preparation of the type
of summary of the argument which would ordinarily belong here. We reach that conclusion
because the number of issues raised by the defendants -- coupled with the page limitations
imposed upon us, and the need to use many of those pages to supplement the defendants
Inadequate statements of the case and facts and to discuss the manner in which some of the
issues were waived -- necessarily means that our arguments on the issues must be relatively
brief. In effect, our arguments will be little more than summaries themselves, and to
summarize those summaries here would amount to mere repetition of an aready
unfortunately lengthy brief. We therefore respectfully request the Court’ s indulgence, and
we turn directly to the merits.

Iv.
ARGUMENT

A. THF, TRIAL COURT DID NOT COMMIT REVERSIBLE
ERRORIN DECLINING TO APPORTION THE PLAINTIFFS
DAMAGES BE'IWEEN THE DEFENDANTS AND A NON-
PARTY TO THE ACTION, AND IN ENTERING JUDGMENT
AGAINST THE DEFENDANTS IN THE FULL (REMITTED)
AMOUNT OF THE VERDICT AS A RESULT.
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1. Resolution of the problem presented here
depends upon a definition of “the whole’ by which
a "party’s percentage of fault” is to be determined
-- a definition which is missng from §768.81(3).

The defendants' primary contention on appeal is that §768.81(3), Fla. Stat., required
the trial court to apportion Mrs. Marin’s intangible damages between (1) the Fabres (and
State Farm, which stands in the Fabres shoes), and (2) Mr. Mar-in, a non-party to the action.
We intend to demonstrate that §768.81(3) does not require that result, but before we
analyze the statute it is necessary to place the issue presented herein its proper historical
perspective.  Prior to the enactment of §768.81(3), the facts presented by this case would
have implicated the following settled principles of law:

(1) Mr. Marin could not have been found liable to Mrs. Max-in, either severally or
jointly with the Fabres, because suit against him would have been barred at the threshold
by the doctrine of interspousal immunity. Raisen v. Raisen, 379 So.2d 352 (Fla. 1979).

(2) In an action by Mrs. Marin against the Fabres, Mr. Mar-in's negligence could not
have been imputed to Mrs. Marin to reduce her recovery. Bessett v. Hackett, 66 So.2d 694
(Fa. 1953).

(3) In an action by Mrs. Mar-in against the Fabres, the Fabres remedy for
apportioning Mrs. Mar-in’s damages between themselves and Mr. Marin would have been
an action against Mr. Marin for contribution under $768.31, Fla. Stat. (for which Mr. Marin
would have been indemnified by his own liability insurance carrier, State Farm). Shor v.
Paoli, 353 So.2d 825 (Fla. 1977).

(4) In an action by Mrs. Marin against the Fabres (in which contribution against Mr.
Marin had not been sought by joining him as a third-party defendant under §768.31), the
issue of Mr. Marin’s negligent contribution to his wife's injuries could not have been
submitted to or determined by the jury. See Metropolitan Dude County v. Yearby, 580 So.2d
186 (Fla. 3rd DCA 1991). Cf. Dudley V. Carroll, 467 So.2d 706 (Fla. 5th DCA), review
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dismissed, 469 So.2d 749 (Fla. 1985).¢

In short (and if these settled legal principles continue to apply), because Mr. Marin
was not a party below, either as a counterdefendant or as a third-party defendant in a
contribution action, (1) the issue of his negligent contribution should not have been
submitted to the jury; (2) Mrs. Marin was entitled to recover the full amount of her
(remitted) damages from the Fabres (and State Farm, which stands in the Fabres' shoes);
and the Fabres (and State Farm’'s) remedy for apportionment lay in a subsequent
contribution action against Mr. Marin (which would have been unnecessary, since State Farm
provided Mr. Marin’s liability insurance coverage as well). In other words, Mrs. Marin would
have recovered the full amount of her (remitted) damages by recovering $10,000.00 from the
Fabres' liability insurance carrier and the balance from State Farm, and that would have
been the end of the matter.

The defendants contend that all of the foregoing was changed by enactment of
§768.81(3), Fla. Stat. -- and that a defendant may now reduce its liability to a plaintiff, not
by an action for contribution against a party to the lawsuit, but ssimply by deducting the
adjudicated contributions of negligent persons who are not even parties to the suit, even if
those persons could have incurred no liability to the plaintiff in the first place. The propriety
of this contention depends, of course, upon §768.81(3) -- which reads as follows:

(3) APPORTIONMENT OF DAMAGES. -- In cases to which
this section applies, the court shall enter judgment against each
party liable on the basis of such party’s percentage of fault and
not on the ‘basis of the docirine of joint and severad liability;

provided thar with TeSpect 10 any party whose percentage of
fault equals or exceeds that of a particular claimant, the court
shall enter judgment with respect to economic damages against

¢ If Mrs. Marin had been a child of Mr. Marin, rather than his spouse, the governing lega
principles would have been somewhat different. A child can sue a parent, but only to the
extent of liability insurance coverage. Ard v. Ard, 414 So.2d 1066 (Fla. 1982). And in an
action by a child against a non-parent, the non-parent can recover contribution from the
parent, but only to the extent of liability insurance coverage. Joseph v, Quest, 414 So.2d 1063
(Fla. 1982).
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that party on the basis of the doctrine of joint and severa
liahility.

The defendants contend that this statute is plain and unambiguous, but it clearly is
not. In fact, the statute is lacking an essential piece; it is woefully incomplete; and it is
therefore quintessentially ambiguous, Although the statute provides for the assessment of
liability “on the basis of such party’s percentage of fault,” it nowhere defines the whole by
which the percentage is to be determined. One cannot “ determine a percentage of. . . " of
course; one must determine a percentage of something -- atotal which amounts to awhole
-- and in the absence of a definition of the whole, the statuteis, in our judgment, essentially
gibberish. It has therefore fallen to this Court (as it often does) to give the legisature’s
handiwork a workable meaning by defining the whole by which a “party’s percentage of fault”
IS to be determined -- and that unfortunate task ssimply cannot be avoided here.

In essence, the defendants have asked the Court to supply the missing piece of the
statute by defining the whole to be this: all persons or entities who contributed to the
plaindff’s injuries, whether parties to the action or not, and even if they could not have been
found directly liable to the plaintiff, either severaly or jointly with the defendants.  If that
Isto be the definition of the whole by which the Fabres' ultimate liability to Mrs. Marin is
to be determined, then the defendants are correct that they should only have been held
liable for 50% of Mrs. Marin’s intangible damages. For two alternative reasons, however,
we believe that the result reached by the trial court in the instant case was correct.

First, for the several reasons which follow, we believe the trial court correctly supplied
the missing piece of the statute by defining the whole to be this: all parties to the lawsuit
who contributed to the plaintiffs injuries -- and the bulk of our argument will be directed
to convincing the Court that that is the more sensible construction of the statute, and the
construction which the legislature most probably intended. Second, we will argue
dternatively that, even if the whole is to be defined to include non-parties to the lawsuit, the

result in this case was nevertheless correct -- because the whole can include only those non-
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parties who could have been found jointly and severdly ligble to Mrs. Marin, which (because
of the doctrine of interspousal immunity) excludes Mr. Marin.

2. Settled rules of statutory construction require a narrow
construction of §768.81(3) limiting “the (missing) whole” to
parties to the lawsuit.

The first thing we ask the Court to observe is that §768.81(3) does not mention the
word “non-party”; instead, it mentions only the word “party,” and it mentions the word four
times. Unfortunately, the legislature's repeated use of this word does not compel any
particular definition of the “the whole” by which a “party’ s percentage of fault” should be
determined, since either of the competing definitions of “the whole” urged by the parties
here can be accommodated by the present language of the statute. We mention the point
nevertheless, because the legidature' s repeated use of the word “party,” coupled with the
absence of any reference to non-parties, at least suggests that it probably did not have in
mind the more expansive definition of “the whole” urged by the defendants here -- and we
think that suggestion ought to be placed up front here, for whatever weight it might bring
to bear upon the more important rules of statutory construction by which the Court must
ultimately be guided,

The primary rule of statutory construction is, of course, to determine the legislative
intent -- and when a-statute is ambiguous, it is appropriate to consult its legislative history
to determine its meaning. See 49 Fla Jur.2d, Statutes, §§114, 157, 160 (and numerous
decisions cited therein). To aid the Court in that respect, we have included in our appendix
the legidative staff analyses of Ch. 86-160 (and the bills which created it).# The final staff
analysis of Ch. 86-160 prepared for the House Committee on Health Care and Insurance

¥ Staff analyses of legislative enactments are considered appropriate sources of legidative
history. See, e. g., Public Health Trust of Dade County v, Menendez, 584 So.2d 567 (Fla.
1991); Comnenos v, Family Practice Medical Group, Inc., 588 So.2d 629 (Fla. 1st DCA 1991);
Pershing Industries, Inc. v. Vista Memorial Gardens, 17 FLW D46 (Fla. 1st DCA Dec. 17,

1991).
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contains the following discusson of §768.81(3):

Pursuant to the doctrine of joint and severa liability, if two or
more defendants are found to be jointly responsible for causing
the plaintiff injuries, the plaintiff can recover the full amount of
damages from any of the defendants who, in turn, can attempt
to seek recovery in a contribution action against the co-defen-
dants for their equitable share of the damages.

The act’s modified version of joint and severa liability applies
to al negligence cases which are defined to include, but not be
limited to, civil actions based upon theories of negligence, strict
liability, products liability, professional malpractice, breach of
warranty, and other like theories. In such cases in which the
award for damages does not exceed $25,000, joint and severa
liability applies to all of the damages. In cases in which the
award of damages is greater than $25,000, liability for damages
is based on each party’s proportionate fault, except that each
defendant who is equal to or more at fault than the claimant is
jointly and severally liable for all economic damages. The act’s
modified verson of joint and severa liability would not apply to
actions based upon intentional torts or in which the legislature
has mandated that the doctrine apply, specifically chapter 403
(environmental  pollution), chapter 498 (land sales), chapter 517
(securities), chapter 542 (antitrust) and chapter 895 (RICO).

(A. 2; emphasis supplied). Although this analysis is arguably as ambiguous as the statute
itself, there is at least no mention of “non-parties’ in it -- and fairly read, it strongly suggests
that “the whole” by which a party’s percentage of fault is to be determined is limited, just as
the doctrine of joint and severa liability itself was initially applied, only to parties to the

[awsuit.

An earlier Senate staff analysis of §768.81(3) is more explicit and considerably less

ambiguous on the point:

The principles of comparative negligence are also applicablein
cases involving multiple defendants, with fault being appor-
tioned among all negligent parries and the plaintiff's total

damages being divided among those parties according to their
proportionate degree of fault. However, in these cases, one or
more of the defendants may ultimately be forced to pay more
than their proportionate shares of the damages, pursuant to the
doctrine of joint and several liability. Under this doctring, if two
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or more defendants are found to be responsible for causing the
plaintiffs injuries, the plaintiff can recover the full amount of
damages from any one of them.

Under the bill, joint and severa liability appliesto all casesin
which the award for damages does not exceed $25,000. In cases
in which the award of damages is greater than $25,000, ligbility
for damages is based on each party’s proportionate fault, except
that each defendant who is more at fault than the claimant is
jointly and severdly liable for al economic damages. The hill's
modified version of joint and several liability would also not
apply to actions which the Legislature has mandated that the
doctrine apply; specifically chapter 403 (environmental pollu-
tion), chapter 498 (land sales), chapter 517 (securities), chapter
542 (antitrust) and chapter 895 (RICO).

Under the bill, neither the court nor the attorneys would be
permitted to discuss joint and several liability in front of the
jury. Thetrier of fact would be required to specify the amounts
awarded for economic and noneconomic damages, in addition
to apportioning percentages of fault among the parties. . . .

(A. 4-5; emphasis supplied). An additional Senate staff analysis dated three days later
explains that, under the statute, ‘liability for damages is based on each party’s proportionate
fault” (A 8; emphasis supplied).

Neither of these analyses makes any mention of “non-parties’; indeed, they explicitly
state that, under the statutory provision in issue here, the jury is to apportion percentages
of fault only “among the parties" to the lawsuit, according to “each party’s proportionate fault.”
Most respectfully, in the absence of any contrary analysis, we think these analyses must be
accepted as a valid statement of the legidlative intent in enacting §768.81(3); and if we are
correct about that, then the only definition of “the whole” which is available to this Court is
the definition we have urged here -- the parties to the lawsuit -- and the more expansive
definition urged by the defendants here should be rejected as contrary to the stated
legidative intent.

There is an additional, thoroughly settled rule of statutory construction which is
squarely implicated here:
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Statutes in derogation of the common law are to be construed
gtrictly .. .. they will not be interpreted to displace the common
law further than is clearly necessary. Rather, the courts will
infer that such a statute was not intended to make any alter-
ation other than was specified and plainly pronounced. A
statute, therefore, designed to change the common law rule
must speak in clear, unequivocal terms, for the presumption is
that no change in the common law is intended unless the statute
isexplicitin thisregard. . . .

Carlile v. Game &Freshwater Fish Commission, 354 So.2d 362,364 (Fla. 1977). Accord, State
v. Egan, 287 So.2d 1 (Fla. 1973); Maclntyre v. Hark, 528 So.2d 1276 (Fla. 3rd DCA 1988);
Bacon v. Marden, 518 So0.2d 925 (Fla. 3rd DCA 1987); Graham v, Edwards, 472 So.2d 803
(Fla. 3rd DCA 1985), review denied, 482 So.2d 348 (Fla. 1986); Goodman v. Kendall Gate-
Investco, Inc., 395 So.2d 240 (Fla. 3rd DCA 1981). See generally, 49 Fla. Jur.2d, Statutes,
$192 (and decisions cited therein).

Unlike the construction of §768.81(3) which we have urged here, which does only
limited damage to the common law between parties to alawsuit, the construction which the
defendants have urged here does enormous damage to the common law in numerous areas.
In theinstant case, for example, if the defendants’ definition of “the whole” iswritten into
the statute, Mrs. Marin recovers only half the damages which she would have recovered
under the common law, notwithstanding that she was not at fault in any way; she loses the
benefit of the liability insurance coverage which would have been available to her husband
in a contribution action against him, notwithstanding that he was 50% at fault in causing her
injuries, and State Farm ends up paying roughly half of her damages, notwithstanding that
it insured both tortfeasors for all but $10,000.00 of the entire amount of her damages.

The same unconscionable result would follow in the more typical case of a defendant
like Mrs. Fabre who, unlike Mrs. Fabre, was fully insured. In that scenario, under the
common law, the defendant’ s insurer would pay all of Mrs. Max-in's damages and recover
half of that payment from Mr. Marin’s insurer in an action for contribution, thereby

equitably apportioning the damages between the two tortfeasors. If the defendants
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proposed definition of “the whole” is written into §768.81(3), however, the defendant’s
insurer would pay only half of Mrs. Marin’s damages and Mr. Marin’s insurer would pay
nothing, notwithstanding that Mr. Mar-in was 50% at fault for causing her injuries, thereby
inequitably relieving Mr. Marin'’s insurer from all liability for the damages he caused and
leaving Mrs. Mar-in with only haf a loaf.

Of course, the legislature could have mandated these inequitable results if it had
wished, but the point is that the statute which it enacted does not explicitly replace the
equitable results mandated by the common law with the inequitable results which would flow
from the defendants’ proposed construction of the statute, and the Court should therefore
not be quick to assume that the legislature meant what the defendants say it meant when
it enacted §768.81(3). Instead, the Court should be guided by the settled rule that an
ambiguous statute will be construed to do aslittle damage to the common law as possible,
and it should define “the (missing) whol€’ as narrowly as possible to preserve those areas
of the common law not explicitly abolished by the statute-- by defining “the whole” as “the
partiesto the lawsuit.” There will be time enough for the legislature to disagree with such
a construction if the Court has supplied an unintended definition, and it can change that
construction if it wishes to mandate the inequities required by the defendants’ proposed
construction of the statute; but until such time as the legislature makes the defendants
definition of “the whole” explicit in the statute, settled rules of statutory construction simply
require the narrowest definition of “the whole” which the Court can supply.

Thereisathird rule of statutory construction which isimplicated here -- the settled
rule that repeals by implication are not favored, and that two (or more) statutes should be
construed in such away as to preserve the force of each, and to render them consistent if
at all possible. See Palm Harbor Special Fire Control District v. Kelly, 516 So.2d 249 (Fla.
1987); Garner v, Ward, 251 So.2d 252 (Fla. 1971). See generally, 49 Fla Jur.2d, Statutes, §213

(and numerousdecisons cited therein). That ruleis squarely implicated here because, when
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it enacted §768.81(3), the legidature did not repeal any of several existing statutes which are

plainly inconsistent with the defendants' proposed construction of the statute. The most
obvious example is §768.31, Fla. Stat., entitled “Contribution among tortfeasors,” which
codifies the contribution remedy initially recognized in the common law by Lincenberg v.
Issen, 318 So0.2d 386 (Fla. 1975). If the defendants are correct that “the whole” means all
persons or entities who contributed to the plaintiff’ s injuries, whether parties to the action
or not (and even if they could not have been found directly liable to the plaintiff), then tort
defendants will rarely be in need of the remedy of contribution again, and $768.31 has
become largely surplusage (except in the limited areas in which the doctrine of joint and
severa liability has been retained). See Walt Disney World Co. v, Wood, 515 So.2d 198 (Fla
1987) (observing that the “pure apportionment” doctrine urged by the defendants here is
totally inconsistent with the contribution remedy provided by 9768.31). On the other hand,
5768.31 will continue to have a significant purpose under the narrower definition of “the
whole” we have proposed, because it will continue to be available to named defendants to
enable them to make unnamed tortfeasors parties to the lawsuit, and because it will be
available post-judgment to adjust the equities between defendants and unnamed tortfeasors
who were not made parties to the suit.

In this connection, we should note that §768.81(3) is contained in Part || of Chapter
768, Fla. Stat., which begins with three “applicability” provisions, one of which reads as
follows: “If aprovision of this part is in conflict with any other provision of the Florida
Statutes, such other provision shall apply.” Section 768.71(3), Fla. Stat. (1991). In other
words, because the contribution statute still exists, it must be utilized to obtain apportion-
ment of damages among joint tortfeasors, irrespective of what §768.81(3) may say. As a
result, athough the Court could accept the defendants proposed definition of “the (missing)
whole,” it would ultimately be required to ignore that definition in favor of enforcement of

the contribution statute, so the definition proposed by the defendants itself amounts to mere
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meaningless surplusage. See Gurney v, Cain, 588 So.2d 244 (Fla. 4th DCA 1991) (declining
to allow apportionment of damages under §768.81(3) where specific provision of §768.20
prohibited reduction required by §768.81(3); no issue raised as to whether apportionment
could be made with reference to non-parties, because defendants brought initially unnamed
tortfeasor into the suit in a contribution action). The more sensible thing to do, of course,
is to define “the (missing) whole” as narrowly as possible, as we have proposed, and require
party-tortfeasors to obtain apportionment of damages with non-party tortfeasors as§768.31
plainly requires. In no event, given the “applicability” provision of §768.71(3), can the Court
define “the (missing) whole” in such away that 9768.31 is rendered largely meaningless.

The defendants may respond by pointing out (as we have conceded) that $768.31 is
not rendered entirely meaningless by their construction of §768.81(3), since joint and severa
liability remains for economic damages in at least some cases, for which the remedy of
contribution should remain viable. That observation will be correct, but it will not be
dispositive -- because at least one aspect of $768.31 is so plainly inconsistent with the
defendants’ proposed construction of §768.81(3) as to render that proposed construction
perfectly absurd. Assume that a plaintiff is injured in an automobile accident by the
negligence of defendants A and B, each of whom is equally to blame, and that the plaintiff
suffers damages in the amount of $200,000.00. The plaintiff settles with defendant A for
$100,000.00, gives him arelease, and dismisses him from the lawsuit. The case proceeds to
trial against defendant B, who is found liable for the plaintiffs damages, and the plaintiffs
total damages are assessed at $200,000.00.

On these perfectly ordinary facts, the plaintiffs damages are sensibly apportioned

between the two defendants by §768.31(5), §768.041(2), and §46.015(2).¢ According to the

¥ Section 768.31(5) reads as follows:
(5 RELEASE OR COVENANT NOT TO SUE. -- When a

release or a covenant not to sue or not to enforce judgment is
given in good faith to one of two or more personsliable in tort
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plain language of these three statutes, defendant B would be given a credit for the
$100,000.00 paid by defendant A; defendant B would not be entitled to any contribution
from defendant A; and defendant B would owe the plaintiff only half her damages, or
$100,000.00 -- which is exactly the right result, by any reasonable measure which can be
brought to bear on the apportionment problem. See Weddle v. Voorhis, 586 So.2d 494 (Ha.
1s DCA 1991).

If the defendants’ proposed construction of §768.81(3) is correct, however, defendant
B would be entitled to have the jury assess 50% of the blame against defendant A,
notwithstanding that he had settled with the plaintiff and was no longer a party to the action;
defendant B would obtain automatic contribution by obtaining a reduction of the verdict
against him in the amount of defendant A’ s contribution to the accident; and defendant B’'s
liability to the plaintiff would be limited to $100,000.00. Subsequent to that result, however
- and because §768.31(5), §768.041(2), and §46.015(2) are still on the books -- the trial court
would be required to set off the $I00,000.00 received from defendant A against the
$100,000.00 owed by defendant B, resulting in a recovery against defendant B of zero dollars.

for the same injury or the same wrongful death:
(@) It does not discharge any of the other tortfeasors from
liability for the injury or wrongful death unless it terms so
provide, but it reduces the clam against the others to the extent
of any amount stipulated by the release or the covenant, or in
the amount of the consideration paid for it, whichever is the
greater; and,
(b) It discharges the tortfeasor to whom it is given from all
liability for contribution to any other tortfeasor.
Section 768.041(2) reads as follows:

(2) At trid, if any defendant shows the court that the plaintiff,
or any person lawfully on his behalf, has delivered arelease or
covenant not to sue to any person, firm, Or corporation in
partial satisfaction of the damages sued for, the court shall set
off this amount from the amount of any judgment to which the
plaintiff would be otherwise entitled at the time of rendering
judgment and enter judgment accordingly.

Section 46.015(2) is nearly identical to §768.041(2).
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The plaintiff would therefore recover only half her damages, and defendant B would pay
nothing, notwithstanding that he was 50% responsible for the plaintiffs $200,000.00 | 0ss.
There are only two ways to avoid the perfectly absurd “double reduction” inherent in
this result. One is to accept the defendants proposed construction of §768.81(3), ignore the
“applicability” provision of §768.71(3), and assume that the legislature meant to repeal
§768.31(5), §768.041(2), and §46.015(2) in the process. The other isto define “the (missing)
whole” in §768.81(3) narrowly, as “parties to the lawsuit,” and assume that the legislature
meant what it did when it left §768.31(5), §768.041(2), and §46.015(2) on the books.”
Either approach cures the problem presented by the non-party joint tortfeasor with whom
aplaintiff has settled prior to trial, but only one of them is consistent with the well-settled
rule of statutory construction that repeals by implication are not favored, and that two (or
more) statutes should be construed in such a way as to preserve the force of each, and to
render them consistent if at all possible. Most respectfully, the only way that §768.31(5),
§768.041(2), and §46.015(2) can be given effect and rendered consistent with §768.81(3) is

to define “the (missing) whole” in the latter statute narrowly, as “parties to the lawsuit” -- and

¥ At first blush+ it would appear that there is a third way to avoid the absurdity of the

“double reduction” presented by our hypothetical: (1) first determine the amount of the

judgment which would have been entered against defendant B before the set off was taken
into account; (2) then reduce the plaintiffs total damages by the amount of the payment
received from defendant A; (3) then, if the amount computed under step two exceeds the

amount computed under step one (because defendant A paid less than his adjudicated
share), enter judgment against defendant B in the amount computed under step one; or (4)
if the amount computed under step two is less than the amount computed under step one

(because defendant A paid more than his adjudicated share), enter judgment against
defendant B in the amount computed under step two (although this would result in a
judgment against defendant B in less than his proportionate share of the fault -- a result

which some courts do not permit). See, e. g, Roland v. Bernstein, 98 Ariz. Adv. Rep. 69
(Ariz. App. 1991). The language of §768.31(5) might be construed to accommodate this
type of jury-rigged adjustment in the interest of equitable results, but the language of

§768.041(2) and §46.015(2) would appear to flatly prohibit it (since these statutes require
that the settlement proceeds be set off “from the amount of any judgment to which the
plaintiff would be otherwise entitled at the time of rendering judgment . . .") -- so, in the

final analysis, the statutes requiring a set off ssmply cannot be harmonized by manipulation

with the defendants’ proposed construction of §768.81(3).
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because the defendants’ proposed construction of “the whol€e” results in the absurdity of a

“double reduction” in every case in which a plaintiff has settled with ajoint tortfeasor, the
narrow definition which we propose is smply the only definition which makes any sense.¥

In this connection, we note again that the Fourth District has recently refused to
apply §768.81(3) even among parties to a lawsuit, where the result would conflict with the
result required by another statute which the legislature left on the statute books. See Gurney
y. Cain, 588 So.2d 244 (Fla. 4th DCA 1991). While that decision does not address the
question presented here -- whether “the whole” contemplated by §768.81(3) should include
non-parties to the suit -- the Fourth District’s reluctance to read §768.81(3) as an implied
repeal of another statute at least reinforces our position here that “the whole” should be
defined as narrowly as possible to avoid the implied repea of other existing statutes, and we
commend Gurney to the Court for that limited purpose.

In short, there are three settled rules of statutory construction which simply require
the narrowest definition of “the (missing) whole” which the Court can supply. And to

reinforce the clear need for application of those rulesto produce that narrow construction,

¥ The problem presented by our hypothetical was presented, but not resolved, in Williams
V. Arai Hirotake, Ltd., 931 F.2d 755 (11th Cir. 1991). Since the trial court in that case had
simply dismissed the non-settling defendant because of the plaintiff’s settlement with other
defendants, the Court of Appeals limited itself to reversing the dismissal, and it did not
reach the question of how the plaintiffs damages were to be determined against that
reinstated defendant after tria. In the process of reaching its conclusion, however, the Court
of Appeals squarely rejected the non-settling defendant’s contention that §768.31(5),
§768.041(2), and §46.015(2) had been impliedly repeaed by enactment of §768.81(3).

The problem was also presented, but not resolved, in Dosdourian v. Carsten, 580
So.2d 869 (Fla. 4th DCA 1991), in which the settling defendant remained in the lawsuit as
adefendant and the issue of his liability was submitted to the jury with the issue of thenon-
settling defendant’s liability. Although the issue on appeal was whether the settlement
agreement had to be disclosed to the jury, the non-settling defendant took the position that
she was entitled to have her liability reduced in two successive steps. first, by the settling
defendant’ s percentage of liability (per §768.81(3)), and second, by the amount paid to the
plaintiff by the settling defendant (per §768.31(5)). The district court did not reach this
contention because it had not been raised below - but that disposition was “without
prejudice to the appellant to seek a set off in the trial court upon remand.” 580 So.2d at
870 n. 1.

-19 .
LAWOFFICES, PODHURSTORSECK JOSEFSBERG EATON ME‘ADLWOLIN&PERWIN.P,A.-OFCOUNSEL. WALTER H. BECKHAM, JR
25 WEST FLAGLER STREET 1 SUITE 880, MIAMI. FLORIDA 331201780
(309) 358-2400




.

we ask the Court to consider several additional “horribles’ which would accompany

acceptance of the defendants proposed definition.  Consider, for example, the not
infrequent case where a defendant has negligently injured a plaintiff (in, say, an automobile
accident) and the plaintiffs injuries have been aggravated (or additional injuries have been
caused) thereafter by the negligence of his treating physician. According to well-settled
principles of the decisional law, theinitial tortfeasor is responsible for all of the plaintiffs
damages, because the possibility of malpractice in treatment of the injuries is reasonably
foreseeable. See Stuart v. Hertz Corp., 351 So.2d 703 (Fla. 1977). Query whether thisrule

survives the defendants construction of §768.81(3)? In al likelihood, and notwithstanding
that the rule is bottomed upon proximate causation rather than upon the doctrine of joint

and several liability, it does not.
More importantly for our purposes here, Stuart prohibits the defendant from bringing

the negligent physician into the plaintiffs lawsuit if the plaintiff has chosen to exclude him,

for perfectly sound public policy reasons.

An active tortfeasor should not be permitted to confuse and
obfuscate the issue of his liability by forcing the plaintiff to
concurrently litigate a complex malpractice suit in order to
proceed with a simple personal injury suit. To hold otherwise
would in effect permit a defendant to determine the time and
manner, indeed the appropriateness, of a plaintiffs action for
malpractice. This decision eliminates the traditional policy of
allowing the plaintiff to choose the time, forum and manner in
which to press his claim. [Citation omitted)].

The choice of when and whether to sue his treating physician
for medica malpractice is a personal one which rightfully
belongs to the patient. A complete outsider, and a tortfeasor
at that, must not be allowed to undermine the patient-physician
relationship, nor make the plaintiffs case against the original
tortfeasor longer and more complex through the use of a third-
party practice rule which was adopted for the purpose of
expediting and simplifying litigation.

The complex issues of liability to be resolved in a medical
malpractice action are foreign to the resolution of liability in the
typical personal injury suit. . . .
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In summary, to allow a third-party action for indemnity, as in
the case sub judice, would . . . expand the applicability of the
third-party rule and make it a tool whereby the tortfeasor is
allowed to complicate the issues to be resolved in a personal
injury suit and prolong the litigation through the filing of a
third-party malpractice action.

Stuart, supra a 706.

If the defendants’ proposed construction of §768.81(3) is to be accepted here, this
salutary policy will be dead letter. The plaintiff may elect not to sue his physician, but the
defendant can drag the physician into the lawsuit (in name only, without service of process)
and have his “percentage of fault” adjudicated by the jury. The physician will not be there
to defend himself, of course, which is bad enough -- but it gets worse: the plaintiff will be
forced to defend what amounts to a medical malpractice suit against his physician, at the
enormous cost which such a defense normally entails (and, of course, the trial will be
lengthened considerably at enormous cost to judicial resources). In addition, ajury verdict
fmding that the physician committed mal practice could damage the physician’s reputation;
it could cause an increase in the physician’s malpractice insurance premiums; and it could
even result in disciplinary action by the Department of Professional Regulation. See
generally, §458.331, Fla. Stat. (1991). All of these things are possible, notwithstanding that
the physician was not even a party to the lawsuit, and that his defense was provided at tria
by his victim (who may then fmd himself in the ironic position of thereafter having to sue
the physician he previously defended).

Thistype of problem will not be limited to cases involving facts like those in Stuart
v. Hertz Corp. Indeed, in every case in which the plaintiff elects not to sue a particular
tortfeasor for one reason or another -- because he does not believe he can prove a prima
facie case, because he does not wish to incur the added expense or complexity, because he
does not wish to sue his girlfriend or grandmother, because he has already settled with the
tortfeasor, or for any other heretofore perfectly legitimate reason -- the defendant may drag
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that tortfeasor into the litigation without process, litigate its liability, and have its "percentage

of fault” determined by the jury. Worse still, the defendant can drag persons and entities
into the lawsuit who could not have been sued by the plaintiff at al -- like phantom

tortfeasors, immune tortfeasors, dissolved tortfeasors, tortfeasors discharged in bankruptcy,
tortfeasors over which jurisdiction cannot be obtained, and the like. The result of this
process will be that two-day trials will become two-week trids; two-week trials will become
two-month trials; and the judiciary will simply be overwhelmed by the enormous burden
involved in adjudicating the liability of nearly everyone on the planet?

Most respectfully, before the Court opens this Pandora' s box, it should search long
and hard in §768.81(3) for explicit language requiring such a result -- and if no such language
can be found (and it is not there), then the statute’s (missing) whole should be defined as
narrowly as possible, in the manner in which we have proposed here. There will be time
enough for the legislature to disagree with that construction if it wishes, and open the
Pandora's box which the defendants proposed construction represents -- but until the
legidature declares its explicit intent to open the box in that manner, this Court should keep
the lid firmly in place. See Selchert v. State, 420 N.W.2d 816 (lowa 1988) (declining to
interpret lowa' s comparative fault statute -- which is explicitly limited in the narrow fashion
we have urged here --to require joinder of all potential tortfeasorsin one action because
of the enormous burden which it would impose upon the state’ s limited judicial resources).

The defendants proposed construction of “the (missing) whole” creates other baffling

¥ The obvious hyperbole in this statement is not entirely unjustified. Because undersigned
counsel receives numerous telephone calls from around the state seeking legal advice on the
problem at issue here, he is aware of many cases in which defendants have attempted to add
more than a few non-parties to verdict forms. In one case presently pending in Tallahassee,
for example, the single medical mal practice defendant sued by the plaintiff is attempting to
add 18 unnamed hedlth care providers to the verdict form. If this ploy succeeds, the plaintiff

will be required to prove one medical malpractice case and defend 18 others. While thisis
an extreme example, it is nevertheless illustrative of the enormous damage which the

defendants proposed construction of §768.81(3) will inflict on the litigants and judiciary of

this state,

- 2%
LAWOFFICES, PODHURST ORSECK JOSEFSBERG EATON MEADDW OLIN & PERWIN. PA, -OF COUNSEL, WATER W. BECKHAM, JR
25 WEST FLAGLER STREET « SUITE 800Q. MIAMI. FLORIDA 33(30-1780
(308} 358-2800



.

conundrums. Consider, for example, the plaintiff who isinjured by the joint negligence of

a governmental defendant and a private defendant. Because of the notice provisions of
§768.28, the plaintiff may not be able to sue the governmental defendant when he wishes,
and the untolled statute of limitations governing his clam against the private defendant may
force him to file suit against the private defendant while waiting six months for the
governmental defendant to deny his claim. The governmental defendant may also have a
venue privilege requiring that it be sued in a venue which would be improper for the private
defendant. The plaintiff therefore sues the private defendant in, say, Dade County. Six
months later he sues the governmental defendant in, say, Leon County. If the defendants
proposed congruction of §768.81(3) is accepted here, the governmental defendant will insist
upon litigating the liability of the private defendant in the Leon County suit, and the private
defendant will insist upon litigating the liability of the governmental defendant in the Dade
County  suit.

Because the liability of the two defendants will be tried in each suit, the costs of the
suit and the expenditure of judicial resources will be doubled -- and inconsistent results are
clearly more probable than not. Assume that the jury in the Leon County suit finds the
governmental defendant 10% at fault and the private defendant 90% at fault. Assume that
the jury in the Dade County suit finds the private defendant 10% at fault and the
governmental defendant 90% at fault, If the defendants’ proposed construction of “the
(missing) whole” isthe law, the plaintiff will ultimately recover 10% of his damages from
each defendant, or atotal of only 20% of his damages, notwithstanding that the findings of
each of the two juries would have required the defendants to pay the plaintiff 100% of his
damagesif the two defendants could have been named as partiesto asingle suit. This result
is, of course, perfectly ludicrous -- and it simply should not be mandated by this Court in the
absence of explicit language in §768.81(3) which would clearly require it. That language

simply is not there, and if for no other reason than to avoid this type of ludicrous result in
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cases in which a plaintiff cannot join all potential tortfeasors in one suit, the only
construction of the statute which can even arguably be considered sensible here js the one
we have proposed.

As ludicrous as the result in our hypothetical is, we do not believe that our
hypothetical is at all fanciful. There are severa types of cases where pre-suit notice
requirements have been imposed upon plaintiffs, and where suit cannot be brought until the
potential defendant acts in some way upon the notice. Medical malpractice and governmen-
tal tort cases are the most obvious examples. There are also a number of venue privileges
which not infrequently require that separate suits be filed against joint tortfeasors. And it
Is occasionally necessary to file separate suits against joint tortfeasors because of the inability
to obtain personal jurisdiction over one of them in the only forum which can assert
jurisdiction over the other. The results in some of these “split cases’ can also be even more
ludicrous than our hypothetical suggests. For example, two juries hearing “split cases’ might
exonerate the pa-defendant altogether and assign 100% of the fault to the non-party. In
that event, the plaintiff will recover nothing, notwithstanding that he would have recovered
100% if he had been able to join both defendants in a single lawsuit.

Our “parade of horribles" could go on and on, of course. If we have not made the

point by now, however, it cannot be made -- so we will desist.2 An additional observation

¥ The Court will find a thoughtful discussion of these and other "horribles" accompanying
the defendants’ proposed construction of §768.81(3) in a recent article by the late Dean
Prosser’s successor as the “Dean of Torts,” Dean Emeritus John W. Wade. See Wade,
Should Joint and Several Liability of Multiple Tortfeasors Be Abolished?, 10 Am. J. Tria
Advoc. 193 (1986).

We should note briefly, in addition, that the Rules of Civil Procedure will have to be
extensvely revised if the defendants proposed congtruction of §768.81(3) is accepted here.
That will be necessary because, unlike the typical “empty chair” case in which a defendant
amply seeks a “not liable” verdict based upon the previously-pleaded denia of the plaintiffs
claim in the defendant’ s answer, the construction of §768.81(3) proposed by the defendants
here contemplates an affirmative finding that the “empty chair” was at fault in causing the
plaintiffs damages in a certain percentage of the whole. In that circumstance, and at
minimum, since notice and an opportunity to defend is required by the due process clause.
some method will have to be devised for pleading clams against non-parties, both
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nevertheless deserves mention. Although the Supreme Court has yet to construe §768.81(3)

in any binding Way, it has announced at |east a tentative construction of the statute which
this Court may find persuasive here -- in its adoption of an added sentence to Fla. Std. Jury

Instn. (Civ.) 6.1b. That new jury instruction reads as follows:

[In entering a judgment for damages based on your verdict
against [ether] [any] defendant, the court will take into account
the percentage of that defendant’s [negligence] [fault] as
compared to the total [negligence] [fault] of gll parties to this
action ]

In Re Standard Jury Instructions, 540 So.2d 825,829 (Fla. 1989) (emphasis supplied). That,
of course, is precisely the construction of §768.81(3) which we have urged upon the Court
here, and if it was good enough for the Supreme Court when it revised the standard jury
instructions to explain the effect of §768.81(3), it ought to be good enough for this Court in

disposing of the issue presented here.¥

affirmatively and defensively (which did not happen in the instant case). See Arky, Freed,
Steamns, Watson, Greer, Weaver & Harris, PA. v. Bowmar Instrument Corp., 537 S0.2d 561
(Fla. 1988). Some method will also have to be devised for a plaintiff to obtain a directed
verdict on a claim against a non-party, where the evidence is insufficient to present ajury
guestion on the claim. The judiciary will also have to determine whether the non-party
should be given notice that a claim has been raised against him which may result in an
affirmative finding of liability on his part, since that person ought to be given an opportunity
to appear and defend his good name if he wishes, even though the result may not be binding
upon him in alega sense. New jury instructions will also have to be devised -- which isa
convenient observation upon which to return to the text.

¥ We should also note that the very Act which contained §768.81(3) created the Academic
Task Force for Review of the Insurance and Tort Systems, and charged it with the
responsibility of evaluating the statute and making recommendations for its change. Ch. 86-
160, Laws of Florida. In undertaking that evaluation, the Academic Task Force understood
the statute to be, and characterized it as, a modified form of “pure several liability which
provides that a defendant is only liable for a proportionate share of the judgment based
upon a comparison of its relative degree of fault compared with the other defendants.”

Academic Task Force, etc., Final Recommendations, pp. 52-53 (March 1, 1988; emphasis
supplied). (For the convenience of the Court, a copy of the relevant portion of this report
isincluded in the appendix to this brief,) The Academic Task Force thereafter recommend-
ed that “this balanced policy should be given a chance to work,” and recommended only that

the $25,000.00 statutory threshold be raised to $50,000.00. Id at p. 54. Although we are
speculating to some extent here, we cannot help but think that the recommendations would
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A final word isin order concerning the Fifth District’ s recent decision in Messmer V.

Teacher’s [nsurance Co., 588 So.2d 610 (Fla. 5th DCA 1991). In that case, which is neither
factually nor legally distinguishable from the instant case, the defendants proposed
construction of §768.81(3) was accepted -- lock, stock, and barrel, and without even a
mention of the enormous consequences which would follow from that construction of the
statute. In our judgment, the reasons given for this holding were non sequiturs. As its first

reason, the district court adopted the trial court’s reasoning, which went like this:

Section 768.81(3) provides that the court shall enter judgment
against ‘each party liable on the basis of such party’s percentage
of fault and not on the basis of the doctrine of joint and several

liability.” The court is of the opinion that the language of the

statute supports defendant’s contention that a party’s percent-
age of the total fault of all participants in the accident is the
operative percentage to be considered. The use of the word
‘party’ simply describes an entity against whom judgment isto
be entered and is not intended as aword of limitation. Had the

legislature intended the apportionment computation to be
limited to the combined negligence of those who happened to
be parties to the proceeding, it would have so stated. The plain
meaning of the word percentage is a proportionate share of the
whole, and this meaning should apply in the absence of any
language altering or limiting the plain meaning. . . .

588 So.2d a 611-12.

With all due respect to both the trial court and the district court in Messmer, this
reasoning does not purport to fmd any definition of “the whole” in the language of the
statute itself. It simply assumes that “the whole” was meant to be “all participants in the
accident,” and its announcement that the legislature could have explicitly limited the

apportionment effected by the statute to “parties to the proceeding” is simply a makeweight.

.

have been considerably different if the Task Force had understood the statute to mean what
the defendants now claim it means. At minimum, because the Task Force’ s recommenda-
tion to the legidlature to retain the statute was based upon its understanding that it
contained the considerably narrower definition of the whole which we have urged here, this
Court can legitimately insist that the legislature be far more explicit about its intent before
it will enforce the present statute in the manner insisted upon by the defendants.
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It can just as easily be assumed that “the whol€” was meant to be "all paties to the
proceeding,” and this conclusion can just as easily be justified by noting that, if the legidature
had meant the statute to apply to “all participantsin the accident,” “it would have so stated.”
In other words, this reasoning is not reasoning a al; it is Smply a non sequitur which entirely
misses the point. The point is that the legislature did not define “the whole” at all, so the
statute is missing an essential definition and is therefore quintessentially ambiguous. And
when the settled rules of statutory construction upon which we have relied here are applied
to this ambiguity, the only construction of the statute which isjustified in ajudicial forum
Is the narrow construction which we have proposed.

In their second announced reason for defining “the whol€e” to be “all participantsin
the accident,” the trial court and the district court in Messmer purported to look to the
“legidative intent.” However, the two courts simply ignored the staff analyses with which we
began our argument (at least one of which explicitly contradicts their ultimate reading of the
statute). Instead, they simply announced that the statute' s obvious purpose, which was “to
partially abrogate the doctrine of joint and severa liability,” would be “thwarted” by anything
but the broad construction of “the whol€” previously assumed by both courts. 588 So.2d a
612. We disagree with this reasoning as well, because the doctrine of joint and several
ligbility is partially abrogated by our reading of the statute. In fact, the doctrine of joint and
severd liability is fully abrogated among all parties to the lawsuit under our proposed
construction of the statute. The question is how far the legislature meant to extend its
partial abrogation of the doctrine -- to partiesto the lawsuit, or to all persons and entities
who were participants in the accident -- and that question ssimply cannot be answered by
merely noting that the purpose of the statute was to partially abrogate the doctrine. That
guestion cannot be answered without supplying a definition of “the (missing) whole” -- and
when the settled rules of statutory construction upon which we have relied here are applied
to supply this missing definition, the only construction of the statute which is justified is the
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narrow construction which we have proposed.

The Messmer Court also purported to find a third support for its reading of
§768.81(3) in the Supreme Court’s recent decision in Conley v. Boyle Drug Co., 570 So.2d 275
(Fla. 1990). In our judgment, the district court’s reliance upon that decision was entirely
inapt. In Conley, the Supreme Court adopted the “market share” theory of liability in actions
against drug companies producing DES, where the plaintiff is unable to identify the
particular manufacturer whose product was ingested by her mother. Under that theory, the
plaintiff is allowed to recover against party-defendants who may not even have supplied her
mother with the product, and all defendants must contribute to the recovery in the
percentage of their market share of sales of the product.

The question in Conley was whether each defendant should be held jointly and
severally liable for the plaintiffs total damages, or whether each defendant should be held
only severally liable for a percentage of the plaintiffs damages represented by its market
share. In answering this question, the Supreme Court first noted that joint and severa
liability would be contrary to the very premise upon which the market share theory is based,
namely that no manufacturer should be held liable for more harm than it statistically could
have caused in its respective market, where it cannot be proven that the manufacturer
actually caused any injury at all. Secondly, the Supreme Court noted that §768.81(3) had
partialy abolished joint and severd liability, and that the public policy of the state therefore
suggested that only several liability should attach under the market share theory.

Most respectfully, this conclusion says little at al of relevance to the different issue
presented here - whether “the (missing) whole” in §768.81(3) should be broadly defined as
all persons or entities contributing to the plaintiffs injuries, or narrowly defined as al parties
to the lawsuit. In fact, as the Conley decision elsewhere makes clear, the market share
theory of liability is both anomalous and unique, because it alows a plaintiff to recover from

a defendant who has caused the plaintiff no injury at al -- so the common law doctrine of
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joint and several liability does not mesh with the theory in the first place, and applying it to
mulct an innocent defendant of more than his- market share percentage of the plaintiffs
damages would be illogical in the extreme. Quite a different question is presented, of
course, when determining how to apportion a plaintiffs damages between tortfeasors whose
liability depends upon proof of actual fault and causation, and the fact that the doctrine of
joint and several liability does not mesh with the market share theory of liability is no

indication, one way or the other, of how the legidature intended that damages be

apportioned in the more ordinary type of tort case presented here.

In any event, when the Conley decision is read a little more carefully than the
Messmer Court read it, the Court will discover that it actually supports our proposed
construction of §768.81(3), not the defendants’. According to Conley, there is an initia
presumption under the market share theory of liability that the defendants sued by the
plaintiff comprise 100% of the market, and the named defendants’ market shares must
therefore total 100%. The named defendants may reduce their market share thereafter by
increasing the market to include unnamed manufacturers of the drug -- but not (as the
Messmer Court concluded that §768.81(3) authorized) by litigating the liability of those non-
party manufacturers and factoring their market shares into the total market. Instead, the
party-defendants must implead the non-party manufacturers and make them parties to the
lawsuit before they can be utilized to increase the market and reduce the party-defendants’
market shares. Moreover, any impleaded manufacturer which is “insolvent or defunct”
cannot be utilized to increase the market and reduce a defendant's share of the 100% which
will be allocated among the parties to the lawsuit. 570 So.2d at 286. Most respectfully, this
is essentially the construction of §768.81(3) which we have proposed to the Court in this
case, so we fail to see how Conley supports the Messmer Court’s reading of the statute in any

way.¥

¥ Conley does contain at least a tiny wrinkle which would appear to be somewhat
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In short and in sum, Conley'’s reference to §768.81(3) contains no definitive answer
to the question presented here, and if it suggests any answer at al, it suggests that our
proposed construction of §768.81(3) is far more sensible than the construction placed upon
it by the Messmer Court. And in the final analysis, of course, the answer to the question
presented here must depend, not on Conley’s analysis of the unique market share theory of
liability at issue there, but on the settled rules of statutory construction by which the meaning
of the quintessentially ambiguous statute in issue here must be determined. As we trust we
have made clear, those settled rules require the Court to define “the (missing) whole” as
narrowly as possible, to do as little damage to the common and statutory law as possible --
and because the defendants proposed construction of the statute will be analogous to a
nuclear explosion in every legal library of this state, we respectfully submit that the
construction we have proposed is the only sensible construction available to the Court. As
we have said before, there will be time enough for the legislature to disagree with that
construction if it does not reflect the legislature' s actual intent, but until the legislature
explicitly statesitsintent to open Pandora s box in that fashion, this Court should keep its
lid firmly in place. Most respectfully, the Court should decline to follow Messmer, and “the
(missing) whol€e” should be defined as “ parties to the lawsuit.”

3. Alternatively, “the (missing) whole” should be
defined to include only those non-parties who

inconsistent with our reading of §768.81(3). If a named defendant is unable to implead a
non-party manufacturer (who is neither insolvent nor defunct) because it is not amenable
to suit in Florida, the named defendant may nevertheless obtain a reduction of his
proportionate share of the market by proving the actual market share of that non-party
manufacturer. This does not hurt the plaintiff, however, because the plaintiff can
presumably recover the missing piece of the pie by suing that manufacturer in a jurisdiction
in which it is amenable to suit. In our judgment, because the plaintiff’ s total recovery under
the market share theory of liability thus depends upon simple, statistically provable market
shares of existing, solvent manufacturers who are amenable to suit in one jurisdiction or

another, this tiny wrinkle does not present arty of the enormous number of problems which
will flow from the defendants' proposed construction of §768.81(3), so it ought to be

considered essentially irrelevant to the issue before the Court.
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could have been found jointly and severally liable
to the plaintiff in the first place.

If we have persuaded the Court that the broad construction given to §768.81(3) by
the Messmer Court is insupportable, but the Court remains unpersuaded that our narrow
construction of the statute is the correct one, thereis amiddle ground available to it which
will at least minimize the damage to existing common and statutory law. The primary
purpose of the doctrine of joint and several liability (coupled with the doctrine of
contribution between joint tortfeasors) was, of course, to place the risk of an insolvent joint
tortfeasor on the joint wrongdoer, rather than on the innocent victim. See Walt Disney World
Co. v. Wood, 515 So.2d 198 (Fla. 1987). The obvious primary purpose of §768.81(3) was,
in turn (and as bad as it sounds), to shift the risk of an insolvent joint tortfeasor from the
joint wrongdoer to the innocent plaintiff, See Messmer v. Teacher’sInsurance Co., supra.

It logically follows that a joint tortfeasor should find himself in no better postion after
enactment of §768.81(3) than he would have been where contribution was available from a
solvent joint tortfeasor after the doctrine of joint and several liability was applied, even if
§768.81(3) requires apportionment of damages among both non-party joint tortfeasors and
joint tortfeasors named as parties to the suit. Under the Messmer Court’s construction of
the statute, however, ajoint tortfeasor is, in some circumstances at least, far better off than
he would have been under the old regime (where every joint tortfeasor was solvent), because
he may now obtain what amounts to automatic contribution from persons with whom he
could not have been held jointly and severally liable to the plaintiff in the first place.

Consider, for example, the not infrequent case in which a plaintiff is injured in the
course of his employment by both his employer and a third-party tortfeasor. (Any immune
defendant will do for our hypothetical, of course -- and there are a number of them:
employers, co-employees, governmental defendants, employees of governmenta defendants,
spouses, parents, children, et cetera.) Under settled principles of the law, both decisional and

statutory, the employer is immune from suit by the plaintiff. Indeed, the employer is not
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even considered a “joint tortfeasor” under the law because of its immunity, so it adso cannot

be sued for contribution by the third-party tortfeasor. See Seaboard Coast Line Railroad Co.
v. Smith, 359 So.2d 427 (Fla. 1978). See generally, 57 Fla. Jur.2d, Workers’ Compensation,
§312 (and decisions cited therein). As aresult, in such a case, the third-party tortfeasor’s
liability does not even implicate the doctrine of joint and several liability; the third-party
tortfeasor is simply held liable for the damages he caused to the plaintiff, and abrogation of
the doctrine of joint and several liability would not change that result in any way.

Under the Messmer Court’s construction of §768.81(3), however, the third-party
tortfeasor may litigate the employer’s contribution to the plaintiffs injuries in the plaintiffs
lawsuit, and obtain a reduction of his liability for the percentage contribution of the
plaintiffs employer. The third-party tortfeasor therefore obtains automatic contribution
from an entity with which he was not even a“joint tortfeasor,” as that concept is defined by
the doctrine of joint and severa liability. Whatever the legisature may actualy have
intended when it enacted §768.81(3) without defining “the whol€” by which a “party’s
percentage of fault” isto be determined, the very most that the statute reflects is an intent
to (partially) abolish the doctrine of joint and several liability. As aresult, that should be
the very broadest manner in which “the (missing) whole” can legitimately be defined -- as
al persons and entities with whom the defendant could have been found jointly and severally
liable to the plaintiff under the doctrine of joint and several liability.

Although this construction of the statute still does enormous damage to both the
common law and existing statutory law, it is at least a more sensible construction of the
statute than the one provided by the Messmer Court (with far more equitable results, since
the remedy of contribution remains for those instances in which contribution is available)
== and we therefore commend it as an alternative construction of the statute here. See Lake
v. Construction Machinery, Inc., 787 P.2d 1027 (Alaska 1990) (in absence of explicit legidative

intent, declining to allow an immune employer’s fault to be used to reduce a defendant-

29 .
LAW OFFICES. PODHURST ORSECK JOSEFSBERG EATON MEADTWOLIN 6 PERWIN, PA -OF COUNSEL, WALTER H, BECKHAM, JR
25 WEST FLAGLER STREEY - SUITE 800. MIAMI, FLORIDA 33130-1780
(305) 358-2800




tortfeasor’s liability to a plaintiff under Alaska's proportionate fault statute).

We say again, there will be time enough for the legidature to disagree with that
congtruction if it does not reflect its actual intent, but until the legidature explicitly states its
intent to inflict the enormous damage represented by the Messmer Court’ s construction of
§768.81(3), the statute' s (missing) whole should be defined as narrowly as the Court can be
persuaded to defineit. And if our alternative construction of the statute is to be adopted by
the Court, then the result reached by the trial court in this case remains correct, because Mr.
Marin was smply not a “joint tortfeasor" who could have been found liable to his wife under
the doctrine of joint and several liability in thefirst place, whether a party to her lawsuit or
not -- and the defendants’ remedy was an action under 9768.31 for contribution, according
to the decisiond law, and the statutory law which is till in place. Most respectfully, if either
of our aternative constructions of §768.81(3) is to be adopted here, Mrs. Mar-in's judgment
for the full amount of her (remitted) damages must be affirmed.

B. THE TRIAL COURT DID NOT ABUSE ITS DISCRETION
WHEN, AFTER RESERVING RULING DURING TRIAL ON
TEIE DEFENDANTS MOTIONS FOR MISTRIAL, IT DE
NIED THE DEFENDANTS MOTIONS FOR NEW TRIAL,
WHICH ASSERTED THAT PLAINTIFF'S COUNSEL HAD
IMPROPERLY SUGGESTED THAT MRS. FABRE HAD
RECEIVED A TRAFHC CITATION AS A RESULT OF THE
ACCIDENT IN SUIT.

The defendants next complain that plaintiffs counsel improperly suggested to the jury
that Mrs. Fabre had been given a traffic citation as a result of the accident, and that this
impropriety requires the Court to reverse the plaintiffs judgment and order aretrial of the
liability issues. Of course, the defendants are correct that evidence of the issuance or non-
issuance of atraffic citation is ordinarily inadmissible in atraffic accident case, and that an
impropriety in that regard may be grounds for a new trial. The defendants are clearly not
entitled to a new trial in the instant case, however, for severa perfectly straightforward

reasons. they, not plaintiff's counsel, were directly responsible for what occurred below; they
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waived any complaint they may have had about plaintiff’s counsal’s conduct severa times
over below; and any impropriety which may have been atributable to plaintiff's counsel was
clearly harmlessin light of the verdict. Unfortunately, these things cannot be demonstrated
upon the highly selective, chronologically reversed, and subtly misleading version of the
record background which the defendants have provided to the Court. These things will be
obvious upon an accurate and complete version of the record background, however, so we
have little choice but to walk the Court through the pertinent portions of the transcript.

Following Mrs. Fabre's testimony, the plaintiff called the investigating trooper to the
stand (T. 71). The subject of traffic citations was not broached during direct, cross, or
redirect examination of the trooper. Thereafter, counsel for the Fabres attempted to
“recross’ the trooper as follows:

BY MR. COHEN [counsdl for the Fabres):

Q. Trooper, after this accident happened there in fact was a
traffic court hearing; isthat correct?

A. That is correct, Sir.

Q. And at that traffic court hearing Mrs. Fabre along with an
interpreter gave her version of how the accident happened; isn't
that correct?

MR. GROSSMAN [plaintiffs counsel]: Y our Honor, although
| don’'t mind, for certain reasons | don’t think that we can get
into the traffic court hearing.

(T. 86). Thetria court thereafter prohibited the inquiry, albeit on the ground that it did not
allow “recross’ examination (T. 86-88). Although there was little in this early exchange to
suggest who was the accused at the traffic court hearing, the mere fact that the subject was
raised before the jury by defense counsel, and that plaintiffs counsel had thereafter
prevented inquiry on the subject, left an uncomfortable suggestion that perhaps Mr. Marin
had received the citation.

If the subject had been dropped, this suggestion could probably have been tolerated

34 .
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by plaintiff's counsel. The subject was not dropped, however. During the cross-examination

of Mr. Marin by counsel for the Fabres, the defense first established that Mr. Marin had
been exceeding the speed limit on 1-95 by as much as 10 m.p.h. at the time of the accident:

Q. Isn't it true that you have testified that you were going 55
to 60 miles an hour?

A | testified that | was going about 55-60 miles an hour at the
subsequent deposition, because it was alleged by other people
that | was doing 65, | then said in the deposition that | was, |

will alow the 65, so therefore | said | was doing between 55 and
65 miles an hour in a subsequent deposition, counsel.

Q. And the speed limit on 1-95 at the location is what?
A. It is 55 miles an hour.
Q. So, you were exceeding the speed limit on 1-95?
A. It would appear that | may have been.
(T. 123).
Having obtained this concession, there was no need for the defense to pursue the

matter further. Counsel for State Farm pursued it nevertheless, and the following occurred:

Q. And you are in the left lane and you are traveling, actually
it was you who said that you were traveling 55 to 65 miles an
hour, isn't that true?

A. No, but what | said and | will repeat it counsdl is that | was
doing 55 to 60 and then in a subsequent deposition | believe
that | said | added 65.

Q. Wéll, in the court proceeding earlier in this case -

MR. GROSSMAN: Excuse me, Your Honor, objection to any
reference to that, he knows it was not him.

THE COURT: All right, all right, | will sustain the objection.
BY MR. CLARK:
Q. At a prior time when your sworn statement was taken in

this case, on page 4, line 20 your testimony was, | was going
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north on 95, | was doing about 55, 65 miles an hour, | wasin
the inside lane and the young lady was in the lane next to me
to my right, do you remember that?

A. No sir. What | remember was that | said that | was doing
55 to 60 and in a subsequent deposition | extended it to 65.

Q. Weéll, do you remember giving sworn testimony in May of
’89?

A. | would have to take alook at the deposition that | have in
my fileto seeif it is the same one.

Q. Have you ever seen that before?
A. Can | have that file right there counsdl.

MR. GROSSMAN: Sure. | would like him to have his
deposition, if you don’t mind.

MR. CLARK: Thisis not a deposition, this is a proceeding on
May 1, 1989 where you gave sworn testimony.

MR. GROSSMAN: | think at thistime | would have to ask him
not to refer to this for the tenth time.

MR. CLARK: May we go to side bar, Your Honor?

THE COURT: No, | think what he is saying now is al right,
that will be fine.

THE WITNESS:. This is the subsequent deposition and the
answer that | said was that | was doing, | would say between 55
to 60 but since it was aleged that | might have been doing 65
| will extend it to 55 to 65.

BY MR. CLARK:

Mr. Marin, | am not referring to that deposition, | am referring
to page 4, line 20 of this proceeding where you were placed
under oath, do you remember that sir?

A. | remember that and | remember seeing that deposition.

Q. So, you deny that you said | was doing about 55 to 65 miles
an hour,
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A. No, | don’t deny it counselor, | said that | have never seen
that deposition or that statement.

Q. Isit your testimony or has it been your sworn testimony in
this case you were going 55 t0 65?

A. It has been my sworn testimony that | was doing 55 to 65
and in a subsequent deposition that | will tell you again | was,
that is on page 6, line 10, it says | was doing, | would say
between 55 to 60 but since it was aleged that | might have been
doing 65 | will extend it to 65, 55 to 65.

Q. Mr. Marin, On May 1, 1989 did you not raise your right
hand and swear --

MR. GROSMAN: He has said that, Judge, he said it three
times, Y our Honor, 55 to 65.

THE COURT: Wéll, but he keeps saying it at a later deposi-
tion.

MR. GROSSMAN: But that is true also.

THE COURT: | understand, | am not saying it isn't, anyhow,
let him answer the question.

MR. GROSSMAN: It is @l repetitious.
BY MR. CLARK:

Q. Did you not raise your right hand and swear to tell the truth
on May 1, 1989?

A. Is that the date of the traffic court?

Q. Did you not raise your hand on May Ist?

A. Counsel, is that the date of the traffic court?

Q. Yes.

MR. GROSSMAN: Yes and he was not charged.
MR. CLARK: Your Honor, can we come side bar?

THE COURT: No, uh-uh. Let's go on.
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BY MR. CLARK:

Q. Di d you not swear to that?

A | don't rememer that whole day to tell you the truth. |
remember being in traffic court but that was it,

Q. You don't remember what you swore to on that day?
A No, | do not.
(T. 127-30).

There are severa things which deserve to be noted about this exchange. First, there
was neither need nor justification for defense counsd’s attempt to “impeach” Mr. Marin with
any testimony from the traffic court hearing, because Mr. Marin had already candidly
admitted that he may have been travelling up to 65 m.p.h. Second, plaintiffs counsel was
persistent in his efforts to keep the lid on any further references to the traffic court hearing,
so he can hardly be blamed for continuation of the exchange to the point where it became
dangerous. Third, Mr. Marin (who was unschooled in the legal niceties surrounding the
problem) was obvioudy confused about which statement defense counsel was attempting to
impeach him with, and it should therefore have come as no surprise to defense counsel that
he finally asked the type of question that alayman would reasonably be expected to ask in
seeking clarification of what counsel meant by the “testimony” he gave on “May 1, 1989."

In addition, of course, it was defense counsel’s persistence in the inquiry which
ultimately elicited Mr. Marin’s query about “traffic court,” despite plaintiff's counsel’s efforts
to keep the lid on. Moreover, because the subject had again been raised by the defendants,
over the plaintiff’s repeated objections, the exchange suggested a strong inference that
perhaps Mr. Marin was the accused at the traffic court hearing -- so it is perfectly
understandabl e that, in his frustration with these devel opments and the erroneous inference
that may have been created by them, Mr. Marin’s counsel set the record straight by noting

simply that “he was not charged.” Finaly, whether plaintiffs counsel’s comment was grounds
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for amistrial or was forgivable because unfairly provoked, we think the defendants had an
obligation to complain about the comment -- but they did not.

The only complaint lodged by the defendants did not come until seven pages later
-- when, on redirect examination, plaintiff’s counsel set out to clarify the ambiguity created
by defense counsel, and to ensure that the jury did not infer from his repeated objections
to the subject that Mr. Marin had been the recipient of a citation:

Q. Mr. Marin, at that May 4th [sic] statement that Mr. Clark
has made reference to, you were testifying merely as a witness
not as a party; isn't that correct?

A. That is correct.
Q. At that proceeding, correct?

A. It was traffic court, | believe, | didn’t even remember until
counsel showed it to me.

(T. 137). Note that defense counsel could have prevented answers to these questions by
appropriate objections, but no objections were made. It was not until after these questions
were asked and answered that counsel for the Fabres objected (but did not move to strike),
and the subject was then dropped (T, 137). Neither defense counsel asked the trial court
for acurative instruction; instead, after Mr. Marin was excused from the witness stand, both
moved for a mistrial (T. 137-39). The motions for mistrial were not directed to the
guestions and answers quoted above, however; they were addressed to the “he was not
charged” comment which came seven pages earlier (id.). Thetria court neither granted nor
denied the motions for mistrial; instead it reserved ruling on the motions (T. 139).
Although these events giverise to several different types of waiver arguments which
could be supported by scores of decisions, we do not believe that the Court needs page after
page of argument on this issue -- so we will simply make our points cursorily. Firgt, it should
be obvious that it was the defendants who were responsible for what happened below, and

that plaintiffs counsel actually tried to prevent it, so the waiver doctrines of “opening the
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door” and “invited error” clearly ought to be applicable here. Also applicable here is the
“contemporaneous objection rule,” which was breached by the defendants throughout these
events. Also applicableisthe rule that amistrial isreserved for only the most egregious of
improprieties, and that the failure to request a curative instruction when a curative
instruction would have been sufficient waives any claim to a mistria. See the decisions cited
at page 46, infra. Also applicable is the settled rule that the admission of inadmissible
matter over objection (or amotion for mistrial) is harmless where the same matter is aso
in evidence without objection. In our judgment, any of these settled rules, or all of them,
ought to be sufficient to dispose of thisissue here without reaching the merits.

We should also point out that the Fabres waived thisissuein even another way. Note
that the trial court did not deny the defendants' motions for mistrial when they were made;
instead, it reserved ruling on the motions, as it was entitled to do. See Ed Ricke & Sons, Inc.
v. Green, 468 So.2d 908 (Fla. 1985). And because ruling on the motions had been reserved,
It was incumbent upon the defendants to renew their motions after trial in amotion for new
trial. See id. State Farm did so, but the Fabres did not do so in a timely manner. As we
noted in our statement of the case and facts, the Fabres' motion for new trial was served 20
days after the verdict; it was therefore untimely; and it was a nullity as a result. See Menfi
v. Exxon Co., U.SA., 433 So.2d 1327 (Fla 3rd DCA 1983); Potesti v. Ben Lil, Inc., 213 So.2d
270 (Fla. 3rd DCA 1968). Moreover, even if the Fabres' motion for new trial had been
timely served, it was abandoned when the Fabres filed their notice of appeal before
obtaining a written disposition of the motion, See In Re Forfeiture of §104,591in U.S.
Currency, 16 FLW §730 (Fla. Nov. 14, 1991). In short, the Fabres never obtained a ruling
below on their motion for mistrial, so they are simply in no position to complain about any
adverse ruling here. See Schreidell v. Shoter, 500 So.2d 228 (Fla. 3rd DCA 1986), review
denied, 511 So.2d 299 (Ha 1987).

We should also briefly make the point that, even if the defendants had properly
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preserved this issue in every particular, the impropriety of which they complain here was
demonstrably harmless. The reason for exclusion of evidence of the issuance or non-

issuance of a traffic citation is settled:

Common sense (and experience as well) tells us that to the
average juror, the decison of the investigating police officer, i.
e., whether to charge one driver or the other with a traffic
violation based upon the result of his investigation, is very
material to, if not wholly dispositive of, that juror’s determina-
tion of fault on the part of the respective drivers.

Albenison v, Stark, 294 S0.2d 698, 699 (Fla. 4th DCA), dismissed, 299 So.2d 602 (Fla. 1974).
In other words, if the defendants had been unfairly prejudiced in the instant case by the
suggestion that Mrs. Fabre had been given atraffic citation and that Mr. Marin had not, one
would have expected a verdict exonerating Mr. Marin and finding Mrs. Fabre 100% at fault.
That is not what the jury found, however, It found that both Mrs. Fabre and Mr. Marin
were equally to blame for the accident -- Mrs. Fabre for pulling into Mr. Marin’s lane
without clearing it first, and Mr. Marin for travelling at an excessive speed, which caused him
to lose control during his swerve.? |t is therefore clear from the verdict that the
defendants were not prejudiced in any way by the evidence of which they complain here --
so the impropriety, if not waived, was clearly harmless. See $59.041, Fla. Stat. (1991).
Finally, we return to the bottom line. The bottom line here is that the defendants
provoked the impropriety of which they complain by their own initial impropriety --
suggesting to the jury, over plaintiff’s counsel’s persistent efforts to keep the lid on the
subject, that someone, perhaps Mr. Marin, had been given a traffic citation. And once that
erroneous suggestion was created, of course, plaintiffs counsel had little choice but to set
the record straight by simply eliciting the truth. The defendants were therefore directly

responsible for what occurred below -- and it simply cannot be grounds for granting the

¥ This is the only conceivable explanation for the verdict, because acceptance of Mrs.
Fabres version of the accident would have required a verdict exonerating her entirely and
fixing the entire blame on Mr. Marin.
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defendants a new tria that they pursued an impermissible area of inquiry to the prejudice
of the plaintiff, and that the plaintiff then responded with a simple statement of the truth.
Most respectfully, the defendants have only themselves to blame for what happened bel ow,
and this issue on appeal is without merit.

C. THE TRIAL COURT DID NOT ABUSE ITS DISCRETION
IN DENYING THE DEFENDANTS MOTIONS FOR MISTRI-
AL, WHICH ASSERTED THAT PLAINTIFFS COUNSEL
HAD IMPROPERLY EXPRESSED HIS PERSONAL BELIEF
CONCERNING THE VERACITY OF THE WITNESSES
DURING CLOSING ARGUMENT.

The defendants next contend that, during closing drgument, plaintiffs counsel
improperly stated his “persona belief” concerning the veracity of the witnesses, and that the
argument was so highly inflammatory and prejudicia that the trial court abused its discretion
in denying their motion for mistrial.  Plaintiffs counsel’s closing argument covers
approximately 25 pages of the transcript (T. 344-64, 385-88). The defendants have bottomed
their complaint on a mere eleven words of it, which they identify as follows:

Now, this is not lawyer talk about lawsuits, this [is] what
happens and when the people in the emergency room say what
happened, do you think that they got their story straight in the
ambulance? | _don't think so, | think that she got her story
straight over here, when she determined there was another
vehicle and then she changed her story again and went into this
formation business because she knew she cut them off. So, tell
us Mrs. Fabre, after you didn’t see anything, one car behind
another moving, and the next thing you know isthat this fellow
makes a figure seven and hits the wall, | mean it is unbeliev-

able.
(Fabres' brief, p. 12; emphasis in original). Most respectfully, the defendants' complaints

are hyperbolic in the extreme, and these eleven words simply did not require the trial court
to mistry the case during closing argument.

Because Mr. Marin testifed to one version of the accident and Mrs. Fabre testified
to another, the only real issue to be decided by the jury was who was telling the truth -- and

the believability of the witnesses was therefore the central focus of all of the closing
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arguments. The second comment of which the defendants complain here -- that Mrs.
Fabre’s version of the accident was “unbelievable” -- as therefore a perfectly appropriate
argument, and because it was not prefaced by any expression which could even arguably
have suggested that the phrase amounted to a statement of counsel’s “persona opinion,” the
defendants’ complaints about it here are thoroughly unjustified. See Harnford Accident &
Indemnity Co. v. Ocha, 472 So.2d 1338, 1343 (Fla. 4th DCA), review dismissed, 478 So.2d 54
(Fla. 1985) (“Counsd are, of course, entitled to point out the lack of factua or lega support

for an opposing party’s contention, or the lack of reasonableness or rationality in an

approach.”).
The first comment of which the defendants complain requires a more elaborate

response.  First, it must be read in context. In the argument which preceded it, plaintiffs

counsel reminded the jury that Mr. and Mrs. Max-in rode together in the ambulance to the

hospital, and that Mrs. Marin’s description of the accident to the emergency room physicians
was consistent with the Marins’ version of the accident at trial:

You know about the ambulance ride and you know about
coming into emergency rooms because as Dr. Seley told you
what had occurred in the, in the room where they tried to get
you stablized first and then their [sic] about to move her to the
intensive care unit and you recall that testimony and with all of
this, if someone is going to fabricate a story or make a story up
before ‘these lawyers and before these jurors and you had just
been involved in an accident and you arein that kind of -- well,
what do you think Mrs. Marin told the doctors, well, they
recorded it in the Parkway Hospital records and you will have
this record, it is this exhibit, thisisjust a blow up of it and |

urge you to look for it because it will be one of the first pages,
the admission records, this is a blow up of what is in this
Plaintiff's Exhibit No[.] 3.

¥ Plaintiffs counsel made this point to the jury several times (T. 345-49). The only
argument which the Fabres made was that Mrs. Fabre was telling the truth, and that Mr.
Marin was not (T. 365-71). State Farm’'s counsel described the case as one “involving two
absolutely and completely inconsistent stories of how this accident happened,” and also
devoted the bulk of his argument on the liability issue to a contention that Mrs. Fabre was

telling the truth, and that Mr, Marin was not (T. 372, 372-78).
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Here sheisfreshly injured, in pain, Mrs. Marin wasinvolved in
a motor vehicle accident this afternoon, this afternoon, thisis
her admission, this is her admission note from Parkway Region-
a Medical Center, They were come [sic] adong I-95 when
another vehicle in front of them swerved in front of them and
apparently the other vehicle had aflat tire swerving in front of
them causing them to go off of the road. The driver of the
vehicle, the patient’s husband tries to prevent impact, and his
car swung around and went into the median.

(T. 351).
Paintiff’s counsel then asked the jury arhetorical question: “Now, thisis not lawyer

talk about lawsuits, this is what happens and when the people in the emergency room say
what happened do you think that they got their story straight in the ambulance?’ (T. 352;
emphasis supplied). The comment which followed -- “I don’'t think so” -- was smply an
answer to this rhetorical question -- meaning, in effect, “I don’t think that you, the jury, think
that Mr. and Mrs. Marin got their story straight in the ambulance.” In context, therefore,
this statement was not an expression of counsel’ s personal opinion concerning the veracity
of the witnesses -- which brings us to the last two of the eleven words of which the
defendants complain:  counsel’s argument that “I think” that Mrs. Fabre got her story
straight when she was sitting on the side of 1-95, after she realized that she had cut the
Mar-ins off.

Although the words “I think” certainly imply that counsel may be expressing a
“personal opinion,” we respectfully submit that if these two words required a mistrial below,
no case in this state will ever be successfully tried to verdict again. Phrases like this are
ubiquitousin closing argument, and practically unavoidable. Witness the closing arguments
made by defendants’ counsel in the instant case. The phrase “I think” appears six times (T.
377, 378, 382, 383, 384, 385). The phrase, “| don't think” appears once (T. 383). And the
arguments are laced with similar phrases -- like “I don't know” (T. 374), “I can't tell you” (T.
374), “1 suggest to you” (T. 376), “I would suggest to you” (T. 377, 383), “| suggest that” (T.
378), “1 tell you what” (T.378, 378), “| am sure’ (T. 379, 379), and "I submit to you” (T. 38 1).
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Defense counsel even boldly crossed into the prohibited area with phrases like “In my
humble opinion that is what happened” (T. 377), “| believe that with my heart” (T. 379), and
" believe that” (T. 379). Most respectfully, the pot is clearly calling the kettle black here.

That is not our primary point, however. The point is that it is next to impossible to
make a closing argument without uttering phrases like this -- and that a trial court must
therefore be given some latitude in determining when the line has been crossed and whether
a violation is so prejudicial as to require a mistrial, or no case can ever be successfully tried
to conclusion again. The Second District has recognized the practical impossibility of
avoiding use of theword “1” in closing argument, and has therefore adopted a realistic and
flexible approach to the problem:

. .. Although [plaintiffs] counsel did use the words, “I’m telling
you,” “| say baloney,” “| would suggest to you,” “We knew,” and
other such phrases, he used them in the context of commenting
upon matters which were in evidence. Although such phrases
might have been better avoided, they do not render the closing
argument inflammatory.

Wasden v. Seaboard Coast Line Railroad Co., 474 So.2d 825, 832 (Fla. 2nd DCA 1985),
review denied, 484 So.2d 9 (Fla. 1986). We commend this conclusion to the Court, and we
respectfully submit that the trial court did not abuse its discretion in declining to mistry the
case during closing argument simply because plaintiff’s counsel said “I think” on the one
occasion of which the defendants complain here.¥

We should also note in conclusion that, although the defendants complain here that
the trial court should have given a curative instruction, the defendants did not request a
curative instruction below, the only relief which they requested was amistrial (T. 352-53).

That is significant, because even if the comments complained of here amounted to

¥ See general&, Metropolitan Dag& County v. Dillon, 305 So.2d 36 (Fla 3rd DCA 1974), cert,
denied, 317 So.2d 442 (Fla. 1975); Getelman v. Levy, 481 So.2d 1236 (Fla. 3rd DCA 1985),
review denied, 494 So0.2d 1150 (Fla. 1986); Bewv. Williams, 373 S0.2d 446 (Fla. 2nd DCA
1979); Porta V. Arango, 588 So0.2d 50 (Fla. 3rd DCA 1991); Dillard v. Choronzy, 584 So.2d 240
(Fla. 5th DCA 1991).
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improprieties, the fact remains that declaring amistrial is a matter committed to the sound
discretion of atrial court -- and it isan absolute “last resort,” reserved for incidents where
the impropriety is so egregious that a curative instruction cannot possibly undo the prejudice.
See Compania Dominicana de Aviacion v. Knapp, 25 1 So.2d 18 (Fla. 3rd DCA), cert. denied,
256 So.2d 6 (Fla 1971).

As aresult, it is settled that the denial of a motion for mistrial will not be reversed
If the impropriety to which it was directed could have been cured by a curative instruction,
but no curative instruction was sought. See, e. g, Rodriguez v, Sate, 493 So.2d 1067 (Fla 3rd
DCA 1986), review denied, 503 So.2d 327 (Fla. 1987); Cabrera v. State, 490 So.2d 200 (Fla
3rd DCA 1986). Because the defendants asked only for the drastic relief of amistrial, and
did not ask for a curative instruction, it should follow that the failure to request a curative
instruction ought to be fatal to the defendants’ contention here -- because any impropriety
in the comments complained of here was clearly curable upon proper request. Most
respectfully, for al of these reasons, thisissue on appeal iswithout merit.

D. THE TRIAL COURT DID NOT COMMIT REVERSIBLE
ERROR IN DECLINING TO INSTRUCT THE JURY THAT
A VIOLATION OF $316.071, FLA. STAT. (DISABLED
VEHICLES OBSTRUCTING TRAFFIC), WAS EVIDENCE OF
NEGLIGENCE

The defendants next complain that the trial court committed reversible error when
it declined to instruct the jury upon 0316.071, Fla. Stat.:

Whenever avehicleis disabled on any street or highway within
the state or for any reason obstructs the regular flow of traffic,
the driver shall move the vehicle so as not to obstruct the
regular flow of traffic or, if he cannot move the vehicle alone,
solicit help and move the vehicle so as not to obstruct the
regular flow of traffic. Any person failing to comply with the
provisions of this section shall be punished as provided in s.
3 16.655.

Actualy, what the defendants requested below was that the trial court include this
statute alongside the two statutes which the parties had agreed could be read in conjunction
LAW OFFICES, PODOMURSTQRSECK JOSEFSBERG EATON MEA&QSLIN & PERWIN, PA. . Of COUNSEL waALTER W, BECKHAM. JR
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with an “evidence of negligence” instruction patterned upon Fla. Std. Jury Instn. (Civ.) 4.11:

Violation of a traffic regulation prescribed by Statute is evi-
dence of negligence. It is not, however, conclusive evidence of

negligence. If you find that a person or corporation alleged to
have been negligent violated such atraffic regulation, you may
consider that fact, together with the other facts and circumstanc-
es, in determining whether such person or corporation was
negligent.

(T. 295-97, 338-40, 398-99).¥ In other words, the defendants requested that the jury be
instructed that the failure to move a disabled vehicle from a highway is “evidence of
negligence” « and it is the propriety of the denial of that request, not a mere request that
the jury be instructed on the statute, that is the issue to be decided here.

Whether the trial court committed reversible error in declining to instruct the jury
that the failure to move a disabled vehicle from a highway is “evidence of negligence” is

governed by the following three-part rule:

The failure to give a requested jury instruction constitutes
reversible error where the complaining party establishes that:

(@) the requested instruction contained an accurate statement
of law,

(b) the facts in the case supported giving the instruction, and

(c) the instruction was necessary for the jury to properly
resolve the issuesin the case.

[Citations omitted]. A verdict will not be set aside, however,
merely because the court faled to give instructions which might
properly have been given [citation omitted]. Rather, the
standard of review is “whether , . . there was a reasonable
possibility that the jury could have been mided by the failure to
give the instruction” [citation omitted]. More importantly, this
in turn depends on whether the omitted instructions addressed
a material issue in the case that was not covered by the

¥ The two statutes to which the parties agreed this instruction was applicable were
§316.085(2), Fla. Stat., which prohibited Mrs. Fabre from changing lanes so as to interfere
with traffic in the new lane, and 8316.183, Fla. Stat., which prohibited Mr. Fabre from
exceeding a reasonable and prudent speed (T. 398-99).
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remaining instructions. [Citations omitted].

Schreidell v. Shoter, 500 So.2d 228, 231 (Fla. 3rd DCA 1986), review denied, 511 So.2d 299
(Fla. 1987). Although the “evidence of negligence” instruction requested by the defendants
was an accurate statement of the law (in the abstract at least), the facts in the case did
support it and it was entirely unnecessary for resolution of the issues, so the trial court
properly refused it.

The facts in the case did not support giving the instruction for two reasons. First,
Mrs. Fabre's vehicle was neither “disabled” nor obstructing the regular flow of traffic.
According to Mrs. Fabre, although her vehicle had aflat tire, she had full control of it and
was able to drive it to the left emergency lane of the expressway without difficulty; this
testimony was repeated at least three times, and it was uncontradicted (T. 34, 35, 40).
Second, even if her vehicle could have been considered “disabled” because of its flat tire, the
fact remains that Mrs. Fabre removed it from the expressway, just as the statute required.
For both of these reasons, there was no justification whatsoever for instructing the jury that
the failure to remove a disabled vehicle from a highway is “ evidence of negligence.”

The instruction was also unnecessary for the jury’s resolution of the issues, because
the plaintiff never contended that Mrs. Fabre violated the statute. Although the defendants
insist here (as they did below) that the statute supported their position that it was not
negligent for Mrs. Fabre to drive to the left emergency lane rather than the right, that was
smply not an issue in the case -- and the jury wastold precisely that in closing argument by
plaintiff's counsel: “I don’t fault her for veering off of theroad[;] she should get off of the
road but she can’'t do it with disregarding other peoples{’] safety and that is what she
did. .. " (T. 350). In short, the plaintiff did not contend that Mrs. Fabre was negligent for
seeking the safety of the left emergency lane rather than the right. The plaintiffs only

¥ The plaintiff's postion was therefore perfectly consistent with Graham v. Kebel, 43 1 So.2d
652 (Fla. 3rd DCA 1983), in which this Court held that a defendant who suffered a flat tire
on 1-95 was not negligent in stopping his vehicle on the nearest side of the expressway, and
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contention was that Mrs. Fabre was negligent in cutting off Mr. Marin while driving into the
appropriate emergency lane, so there was no judtification whatsoever for instructing the jury
that the failure to remove a disabled vehicle from a highway is “evidence of negligence.”
Finaly, the reason why the defendants wanted the statute read to the jury was to
demonstrate that Mrs. Fabre had a legal duty to remove her vehicle from the highway, so
that they could argue that she had fully complied with the law in driving her car to the side
of the expresway: ", . . what we're trying to tell the jury is that she had a duty not to leave
it there and that she had to get it off of the road and that is what the statute tells her to[d]o
and she is complying with that statute” (T. 338-40, 340). In other words, the defendants
wanted to utilize §316.071 to argue that compliance with atraffic regulation is evidence of
non-negligence. The defendants did not propose such an instruction, however. Instead, they
asked that the statute be read in conjunction with an instruction which stated that “violation
of a trafficregulation . . . is evidence of negligence” (T. 399) -- and that ingtruction sSmply
did not support the quite different, converse proposition which the defendants wished to
argue to the jury. Since the statute simply did not belong in such an instruction on the facts
in this case, the tria court clearly did not commit reversible error in declining to instruct the
jury that the failure to remove a disabled vehicle from a highway is “evidence of negli-

gence; Most respectfully, thisissue on appeal iswithout merit.

that he would have violated §316.071 if he had driven across several lanes of rush hour
traffic to the farthest side of the expressway. Because the plaintiff did not contend anything
to the contrary in the instant case, the defendants’ reliance upon Graham here is misplaced.
In addition, Graham does not even discuss the propriety of giving an “evidence of
negligence” instruction on facts like those in the instant case, so it is no authority for the
defendants position that the trial court committed reversible error in declining to give such
an instruction below.

¥ A considerably different issue would have been presented here if the defendants had
requested that §316.071 be read in conjunction with an instruction stating that compliance
with a traffic regulation is evidence of non-negligence. Such an instruction would have
presented a dubious proposition at best, for which we can find no authority at all, There
is no need for us to chase this particular rabbit at the Court’s expense, however, because
such an ingtruction was not requested below -- and we will therefore leave the merits of the
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V.
CONCLUSION

For al of the foregoing reasons, it is respectfully submitted that the plaintiffs
amended final judgment should be affirmed. Since no separate argument has been
addressed to the plaintiff’s cost judgment, an affirmance of any portion of the plaintiff’'s
amended final judgment should result in an affirmance of the cost judgment as well.

Respectfully  submitted,

GROSSMAN & ROTH, P.A.
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Grand Bay Plaza

Miami, Ha 33133

-and-
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defendants' dubious proposition to another case in which it is appropriately before the
court.
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. in summary, C5/CS/SB 465 makes the followving changes to the insyra
avs:

(1) Additional authority ! is provided to ‘the Department Of Insurance
-as t0 the reviev and.-approval of property and casualty insuranc
rates. Significant changes include the elimination of ®a lack
a reasonable degree of competition’ as & necessary element in
f inding a rate. t0 be excessive; greater authority to consider
investment income in approving undcrvrit%q marging; and the

]

requirement that insurers either file théir rates 60 days befoar
they are to become effective, subject to disapproval by the *
Department, er to file their rates 30 days after they are used,

subject to ‘disapproval and art order by the Department to rebate
excessive rates. -

(2) Creationof an @ kciss profits lav for -commercial prope_rtY and
casualty insurance that returns .excess profits to eligible
policyholders whe comply vith risk management guidelines.

(1) Esc:ablishx'nen: ot ‘ a joint’ underwricing ‘association that guarantee
the availability of property and casualty insurance to:

(a) any person vho is required by E‘l‘or'fda lav to ‘have such

insyrance and vho.has been rejected by the voluntary market,
or
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Seczion 60. Prior to 1973, Florida adhered to ghe lLegal doctrine of
j i Contribytory negligence provided that j
plaintiff vhe was partially responsible for injuries caused by a negli

"eongributory negligence.”

defendant e¢ould be total(l:y(/)
u

1973, the Florida Supreme

adopted the doctrine of "comparative negligence-”,

rt,

abolished contributory negligence and

barred from recovering from that defendans,

See Hoffman V. Jona¢ |

280 go.2d 431 (1973). Comparative negligence allows a plraintiff who .¢

partially responsible for his iajuriag to recover

defendant. Under comparative_ negligence, a plaintiff’'s total ;
against a negligent.defendant iS reduced by the percentage of the

from a negligent

plaintiff's fault. .. act codifies the comparative negligence }aw.

udgment

Pursuant to the doctrine of joint and several liability, if twvo or more
defendants are found to be jointly responsible for causing the piainecif

injuries, the plaintiff can recover the full amount of damages from any

of the defendants who, in turn, can attempt to seek recovery in a

contribution action against the co-defendants for

the damages.

The act's modified version of joint and several liability applies to all
negligence cases vhich are defined to include, but not be limited to, ci

actions based upon theories of negligence, strice liability, products
liabilicy, professional malpractice, breach of warranty, .and other like
theories. In such cases in wvhich the avard for damages does not exceed

$25,000, joint and several liability applies to all of the damages.

cases in vhich the avard ¢
damages is based on each(p

defendant vho 'is equal to or mere at fault than the claimant is jointly .
séverally liable.for_all economic damages.

5 proportionate fault, except that each

joint and several liability would not apply to actions based upon
intentional torts or in wvhich the Legislature has mandated that the

doctrine apply, specifically chapter 403 (environmental pellution), chapt
498 (land sales), chapter 517 (securities), chapter 542 (antitrust) and

chapter 895 (RICO).

Section 61. This section amends s. $7.105, F.S., to provide that vhen t}

court assesses attorney's fees against the losing party because that
party’s claim or defense completel¥
losing party’s attorney pay one-hal

It provides an ‘exception for, an attorney who has acted in good faith, bas

their equitable share

In
damages is greater than $25,000, liability f

The act's modified version o:

lacked a justiciable issue, that the
of the attorney’'s fees SO assessed.

upon the representation8 of his client.
Section 62, Under present lav, in s, 768.13, f.§,, immunity iS establisn

for any persen whe, IN good faith,

renders emergency care or treatment at

the scene of.an emergency vhere the person actS as an ordinary, reasonabl:

prudent man weuld have acted under ths same circumstances.,

The_act provides additional immunity for any persan licensed to practice
medicine who renders emergency care in responsé to a *code blue” emergenc
vithin a hospital or trauma center,
person licensed te practice medicine vho vould have acted under the same ¢

similar circumstances.

Section 63. This seectiqn ‘ereates a five-member Academic Task Force for
Tort Syszems Consisting of the presidenz of

Reviev of the lasurance and

A

if he acts as a redsonably prudent

P
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N\ liabilicy imux}'{ncc more available, BY increasing the
S«Iu. - Carton regulatery authority Of thr pepartmenc of lAsurance
' (deparcment), and br medifying legal doctrines that have
aqgravaced the cris

Among other things, thr bill;

1) authorizer financial {nstitutio ” to_participate [n .
reinsurance SN2 Ploridlimurmq? mmdgv}” (e 313

2) authorizes comzmercial liabilicy tisks to be group insured

(sec. 6);
3) requires the appellate COUIt to sat aside a final order of
- the departaent in certain rate~related proceedings (seq 7);
4) slqnulcmu{ {ngreasss the departmsnt's rate raviev and
eafercamant authority (see. 91: -
$) creates 8 property casualty insurance excess profits lav
' (sec, . 10); .
’ 6) authorizes creation of & commercial property/casualty joint
.- upderwriting association (seec. 11); e .o

. 7) expands the t{pes of health care providers that can self-
{nsure and authorizes CPAs, architects. engineers, and
veterinarians, 1and surveyors, and insyurance ageats t o  sealf-
lasure (secs, 1t & 15);

s® ‘%&‘)’(ngg noticarequicementgocancelaion.,

nonreneval, and reneval o premium o commercial 1{abllity
policies (sec. 15);

9) authorizes thr creation of commercial salf-insurance funds
; (secs. 26-41); ) )
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could not b e accepted| a c e r than ll days befare che dace of
trial.

Section 59.

Other than under ch. 440, P.S., vhich exempts emplayecs who
mdincdin vorkers' compensgacion insuraacefor tha benefit of
their employees from all liability far damages arising out of
vork=-related injuries, 8§, 627.737, P.S., relating to the
aytomobile no-fault lav, is che only stacute vhich limies the
recovtrp of neneconomic damages by injured persons. [ all
other cypes of parsonal injury cases, there Is no |Hh|P to the
amgunt af nonecosomic damages o plajat x2 f may recover.

Tht bill sees a 2aximum amount of honeconemic damager that may
bt awvarded to any parson entitled thereto in any action for
persanal injury or vrangful deach ac §450,000. The provisions
of this section would apply to any cause of action filtd on er
after July 1, 1986,

ret n .

Prior to 1973, Florida adhtrtd to tht legal doctrine of
“contributory negligence.® Copntributory aegligence provided
thae a plaintiff vhe vasO,oartlaIIy responsible for iajuries
caused by a negligent defendant” could be totally btrrid from
recqvering from thac defendanc., In 1973, the Plorida Supreme .
Cougt abolished contributory negligence tnd adopted the
doetrime of “"coemparacive negligence*®, Sae . _J _onsy,
280, S0.24 431 (1973}, <Comparativinegligencs oV
plaintiff whe is partially rasponsible for his i{njuries to
recover frem a negligenc defeadant. Under cemparative
negligence, a plaintiff% total judgment against a negligent
?ti: t is ttducrd by the percentage of the plaintiff’'s ™~
aule.,

The principles of comparative negligence art alse ® pplfcablt in
cases INvVolving multiple defendants, vith hulﬁ being
apportiensd mn? all negliigen ies and t ht laintiff’s
total damages ‘being i vided among thase parties according to
their proportionate deqrtt of fault. Hewvever, | N these cases,
one or mare of the defendancs may ultimately be forced to pay
nore than thelr proporfionate shares of the damages, pursuant
to the daetrine of joint and several liability. Under this
doctrine, if twe or more defandants are found to be responsible
for causing tht plaintiff’'s {ajuries, thr plaintiff can recover
thr full ameunt of damager fres any ong of thea.

Under the Dbill, homt and _several |Iabl|ltr¥ applies to all.
cases N vhich the award fOr damages dots Not exceed $25,000.
IN caseg in vhich the avard of damages is greater than §2§,000,
liabilicy for damages lscfung on arch party’s proportionate
fault, txctpt  that each defendant vho is more at fault than the
claimane is jointly and severally liable TOr all economic
damages. The bill's U odipied version of joint and several
liablilicy would also not apTLy to ® ctfons vhich the Legislature
has mandated that tht dectrint apply; specifically chapter 40]
(environmental ?onu:ian), chtpttr “498 (land sales), chapter
?17 (:ccuritiu , chdpttr 542 (antitrust) and chapter 235
RICO).

Under tht bill, ntither the court nor thr af.tornqs vould be
permitted to diSCUSS jeint dnd several liabiliey in froat of.
thr jury. The trier of fact vould be required to specify the
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attorney's fees $@ assessed. Provides an exception far an

attorney’ vho has acted in geed faith, based upon the
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) I Sect ion 62.

Under present law, in s=. 768,13, F.S., {mmunity is established
‘ for. any person vho, in %ood faith. renders emergency gare or
| treatment "at the scene of an emergency vhere the person acts es

an ordinary, reasonably prudent man vould have acted under the
same circumstances,

1O practice medicine wha renders emergency care IN respanse to

a *code blue* emergency vithia A hosiy cal-or tesuss,crscap if

. he “acts as a reasonably prudent person licensed to practice
medicine vho vould have acted under the same or similar
£irQuascances. . -
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I. SUMMARY :
Present Situation and Effect of Proposed Changes:

CS/CS/8B 465, 349, 592, 698, 699, 700, 701, 70%, 956, 917, &.
1120 (hereinafter Cs/CS/sB 465), cited as the Tort Reform and
Insurance. Aet of 1986, is intended to amgpliorate the current
commercial liability insurance crisis by'making commercial
liabiligy insurance more available, by increasing the

regulatory adthority of the Department of Insurarce. ¢
(department), and by modifying legal doctrines that have
aggraviated the crisis, "

Among other things, the bill:

1) authorizes financial institutions to participate in
reingurance and Flerida insurance exchanges (ssc¢. }) ;

2) authorizes cammeccial liability risks to be group insured
(sec.”%; B i

3) reguéfn;um'a_pponate_ court to set aside a fiaasl order of
the department in certain rate-related proceedings (sec. 7});

b ﬂ*'.t@}?‘_?‘] -
4) significantly | & eases the department’s rate review and

\,__,eng%z;:_:m:ﬁhgu'.t_‘horlty (sec. 9}

§) creates a property/casualty insurance excess profits law
- dmecy Ml .

6) authorizes creation of a commercial property/casualty joint
underwriting association (sec. 13);

» 7). axpands. the types of health care providers that can self-
insure and authorizes CPAs, architects, engine#rs,
veterinarians, land surveyors, and insurance agents 1O self-
insure (sees. 14 § 1%);

8) establishes notice requirements for cancellation,

nonrenewal, and renewal of premium of commercial liability
policies (sec. 1&):

AL
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Section %8.

This section is similar to s. 760.505, F.S., which provides for
offers and demands for judgment in medical malpractice actions,
except this provision makes such offers and demands applicable
to all civil actions based upon injury to person or property or
for wrongful death.

The bill provides that if a defendant files an offer of o
judgment which is not accepted within 30 days by the plaintiff,
the defendant is entitled to reasonable costs and attorney’s
fees incurred from the date of the offer if the final judgment
for the plaintiff is at least 25 percent less than such offer.
1f the costs and attorney’'s fees are more than the -amount of
the judgment, then the court must enter judgment for the
defendant in the amount that the costs and attorney’s fees
exceed the plaintiff's judgment. Conversely, if a “plaintiff
files a demand for judgment which is not accepted by the
defendane within 30 days, and the plaintiff receives a judgment
which exceeds the demand by 25 percent or more, the plaiatiff
is entitled to recover reasonable costs and attorney’s fees
incurred from the date of the demand. If rejected, neither
the offer nor demand is admissible as evidence in subsequent -

litigation.

Any offer or demand for judgment made under the section would

not be permitted until 60 days after filing of the suit, and

%ould n?t be accepted later than 10 days before the date of
ria

Sect ion 59

Other than under ch. 440, f.s.. which exempts employers who
maintain workers’ compensation insurance for the benefit of
their employees from all [liability for damager arising out of
work-related injuries, s, 627.737, F.S., relating to the
automobile no-fault law, is the only satatute vhich limits the
recovery of noneconomic damages by injured persons. In all
other types of petsonal injury cases, there is no limit to the
amount “of noneconomic damages a plaintiff may recover.

The bill sets a maximum amount of noneconomic dmages that may
be awarded to_any person entitled thereto in any action for
personal ifAfyry 4y vrongful death at $45Q,000. The provisions
_ of this section would apply to any cause of action filed on or
T Sfer Julyrh, 1886,

regestiog 60,

I
Prior to 1973, Florida adhered to_ the legal doctrine of
"montributory negligence. ' Contributory “negligence provided
that a plaintiff who was partially responsible for injuries
Caused by a negligent defendant could be totally barred from
recovering from “that defendant. In 1973, the Flerida Supreme
Court_ abolished contributory negligence and adopted the
doctrine of "comparative negligence”, See v,
280 So.2d 431 (1973). Comparative negligence allovs
plaintiff who is Partially responsible for his injuries to
recover from a neqligent defendant. Under comparative |
negligence, a plaintiff's total judgment against a negligent
cfiefendant is reduced by the percentage of the plaintiff’s
ault,
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The principles of comparative negligence are also applicable in
cases involving multi[i)e defendants, with fault bein?
apportioned among all negligent parties and the plaintiff's
total damages being divided among those parties according to
their proportionate degree of fault. Wovever, in these cases,
one or more of the defendants may ultimately be forced to pay
more than their proportionate shares of the damages, pursuant
to the doctrine of joint and several liability. nder this
doctrine, if tvo or more defendants are found to be responsible
for causing the plaintiff's injuries, the plaintiff can Trecover
the full amount of damages from any one of them.

The bill's modified version of joint and several liability
applies to all negligence cases which are defined to include,
but not be Ilimited to, civil actions based upon theories of
negligence, strict liability, products liability, professional
malpractice, breach of warranty, and other like theories. In
such cases in which the award for damages does not exceed
$25,000, joint and_ several liability applies to all of the
damages. In cases in which the award of damages is greater
than™ $25,000, liability for damages is based on each party’s
proportionate fault, except that each defendant vho is equal to
or more at fault than the claimant is jointly and severally
Liable for all economic damages. The bill*s modified version
of joint and several liability would not apply to actions based
upon intentional torts or in which the Legislature has mandated
that the doctrine apply, specifically chapter 403
(environmental pollution), chapter 498 (land sales), chapter
517 (securities), chapter 542 (antitrust) and chapter 89

(RICO).

Sect ion 61.

This section amends s. 57.105, F.S., to provide that when the
court assesses attorney’'s fees against the losing party because
that party’s claim or defense completely lacked a justiciable
issue, that the losing patty’'s attorney pay one-half of the
attorney’s fees so assessed. It provides an exception for an
attorney” whe has acted in good faith, based upon the
representations of his client.

Section 62.

Under present law, in s. 768.13, F.S., immunity is established
for any person who, in good faith, renders emergency care or

treatment at the scene of an emergency where the person acts as
an ordinary, reasonably prudent man ‘would have acted under the

same circumstances.

The bill provides additional immunity for any person licensed
to practice medicine who renders emergency care in response to
a “code blue" emergency within a hospital” or trauma center, if
he acts as a reasonably prudent person licensed to practice
medicine who would have acted under the same or similar
circumstances.

Sect ion 63.

This section creates, a five-member Academic Task Force for
Reviev of the Insurance and Tort stte_ms consisting of the
president of each state university having a lav school, the
president of a private university” having™ both a lav school and
a medical school, Plus tvo others to be appointed by these
three, The task force would be charged with evaluating the

AS
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Based upon a consideration ©f all these factors, the Task
Force recommends t hat the comparative fault previsionsl? of the
1986 Act should be replaced with modified conparative fayle
provisions ta incorporate the f Ol | OW Ng features.

1. No plaintiff may recover in an action brought in
negligence, product strict liability, and breach of
inplied warranty, including wrongful death actions
brought under thosa theories, if thr plaintiff's
percentage of fault war nore than the cumulative
percentage of fault allocatedto all defendants iNn the
action.

2.  The JUry should be informed of thr effects of its
findi ng8 on ’%@ ® ntitlemant of the plaintiff to
rscover.

b. Joint and Several Liability

Both basic forms of comparative negligence impose nunerous
secondary policy choices for decision-makers. The nost
important issue is how multiple tortfeasers share the financi al
liability for injuries to the claimant. The traditional common
law approach was one of *joint and several®™ |iability in which
any one Of the defendants was |liabilm for thr entire anmount of
the plaintiff 's 3judgment. The plaintiff could collect only once
for hi8 damages, but his recovery of full damages war facilitated
even in the ® vnt that onr of t he co-defendants was judgment-
proof or beyond the jurisdiction of the court. I|In recent years,
some courts*® and loqislaturulg have taken the opposite approach
of pure several lilbilityzo which provides that a defendant is
only 1iable for a proportionate share of the judgment based upcn
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a comparisoen o f its relative degree o ¢ fault compared with the
other defendants. Mostg states currently raetain joint and
several liability," but a few statutes inpose only several
(proportionatse) liability upon a defendant whose negligence Was
less t han the plaintiff's and joint and saveral as to all «tne
rest. 22
A survey of 1987 legislation shows that fourteen sStates
enacted |aws nodifying the common | aw of joint and several
liability. Five of therm adopted pure several (proportionate)
liability, two adoptrd some version of reapportioned several
liability, and seven adopted some kind of hybrid, modifyingj oi nt
and saeveral liability short of pure proportiocnate liability.?23
Florida“®s 1986 Act“ adopts several (propartionat;)
liability, @ xcrpt for intenticnal torts, designated statutory
torts, negligence judgments not ® xerading $25,000, and for
economic damages as agai nst a dof mdant who isnot less negligant
than plaintiff. Joint and several liability is retained forthe
excepted categories.
Thr Task Perce has considersd a range Of alternatives,
I ncl udi ng Jjeint and several liability, several (proportionate)
liability, reapportioned (percent of a percent) several
liability, several (proportionate) liability for defendants less
at fault thap plaintiff, no liability for defendants less at
fault than plaintiff, as well as retaining the basi ¢ scheme oOf
the 1986 Act.
The basic argument i N favor of abolishing jeint and several

liability is that, once thm conparative fault principle is
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accepted as governing liability, no defendant should hava to pay
more than the share Of damages t hat correspondsto hi 8 share of
fault. The argument for retaining joint and several liability
emphasizes that each drfrndant was a necessary cause of
plaintiff's indivisible injury (regardless of how relative fault
IS assigned) and should be hnl d accountable SO as t O providae the
opti mal opportunityfor plaintiff to collect his net danmge award
(aftnr the appropriate deductien for his comparative negligence).

Hybrid statutes, like Florida's 1986 Act, obviously strive
for some appropriatr balance between these conpeting policies, as
recommended Dy tha American Ear Association's Report on the
Action commission o Improve the Tort Liabjility Svstems (1987) .25
The retention of joint and several liability for smaller cases
attempts ¢00 @ nhmncm collection and avoi d conplexity in tno;q
cases, while still providing proetection against the potential
inequity of "deep pocket™ |iability for the entire judgment in
larger cases vhere that is morelikely { O be O serious problenm.
Tha retentien Of jOi Nt and several liability for ® cononic
damages, am applied to a high-fault defendant, recognizes an
inplicit priority for economic losses and applies it so as to
avoid the potential inequity of "deep pocket® | i ability for a
drfrndant who is less at faultthan the plaintiff.

The Task Force generally believes that this balanced policy
choice should be given A chance {0 work. It recommends that the
statutory threshold should be raised from $25,000 to $350,000, in
order [ O approximate more closely the point at which overriding
concerns about the potential inequity of "deep pocket® liability
are likely to become important.
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