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PRELI M NARY STATEMENT

Petitioner will be referred to by his |ast nanme, petitioner,
or defendant, and respondent will be referred to as “State.” The
record on appeal consists of two unnunbered vol unmes. The one
containing the pleadings, etc. will be referred to as “V1,” and
the other one, containing the trial transcript, will be referred
to as “V2.” The appropriate page nunber will follow each vol une

reference. For exanple: (V1, 3); (V2, 100).

STATEMENT OF THE CASE AND FACTS

Wth respect to the issue raised, the State accepts Thomas’
statenent of the case and facts, but quotes verbatimthe colloquy
bet ween the judge and the | awers.

The foll ow ng colloquy took place after jury deliberations

commenced but before a verdict was announced:

THE COURT: Before the jury returns, |let ne advise you
that shortly after the jury went back in to the jury
room the bailiff brought to nme the State’s Exhibit 1
and 2 and advised that the jury had a question with
regard to the date on the lab report and on the Exhibit
1. | advised himthat -- he pointed out to ne that the
date on Exhibit 1 was 3-1-95 and the | ab report was
“96. | advised himto advise the jury that they should
consider that as part of the evidence and continue to
deliberate on their verdict. So, | did not feel that
any other instruction was necessary because there was
nothing said by ne to themother than to continue to
deliberate. Do either one of you have an objection to
t hat process?

. EVA PROSECUTOR] :  No, Your Honor.
MR. HOLTON [ DEFENSE COUNSEL]: No, sir. | take it you
didn"t communicate directly wth the jury, just wth
the bailTi1ff?
THE COORT:  Through the bailiff, right. (Vv2, 108-109)
(enphasi s supplied)




SUMVARY OF ARGUVMENT

No crim nal defendant, through his lawer, is permtted to lie
to the trial judge by expressly telling himthat he does not
object to the procedure used to comunicate with the jury, and
after his trial strategy has failed to produce the desired
result, tell the appellate court that he does object to that
procedure and obtain a new trial.

To sanction such conduct woul d destroy the adversary system as
we now know it. The trial judge could no |longer rely on anything
def ense counsel said, and he would have to take an active role in
the trial, dealing directly with the defendant and di srupting the
attorney-client relationship. It also would irreparably damage
the integrity of the court, for lying is the antithesis of its
truth-seeking function. A defendant who tells the trial judge he
does not object and then tells the appellate court that he does
object has lied. The use of different lawers will not excuse
the lie.

Thomas devotes much of his brief to either undi sputed issues--
(1) trial judge violated Fla.R CmP. 3.410 and (2) violation of
Fla. R CmP. 3.410 is per se reversible error; or to irrel evant
i ssues--(1) defendant’s state and federal constitutional right to
his and the judge’ s presence at court proceedings and (2)
defendant’s right to be present under Fla.R CmP. 3.180.

Each right has its own body of |law and is not interchangeabl e.

For exanple, Fla.R Crm P. 3.410 does not even require the



def endant’ s presence. Nevertheless, a violation of that rule is

per se reversible error. On the other hand, a violation of Rule

3.180 is subject to harm ess error analysis, as is the denial of

the defendant’ s federal constitutional right to be present during
all critical stages of the proceeding and to be represented by

counsel .



ARGUVENT

| SSUE |

IS A CRIM NAL DEFENDANT, THROUGH HI S LAWER,
PERM TTED TO LI E TO THE TRI AL JUDGE BY
EXPRESSLY TELLI NG H M THAT HE DOES NOT
OBJECT TO THE PROCEDURE USED TO COVMUNI CATE
W TH THE JURY, AND AFTER H' S TRI AL STRATEGY
HAS FAI LED TO PRODUCE THE DESI RED RESULT,
TELL THE APPELLATE COURT THAT HE DOES OBJECT
TO THAT PROCEDURE AND OBTAI N A NEW TRI AL?

( RESTATED)

This case is not about whether error occurred. The record
establishes the trial judge's conmmunication with the jury w thout
conplying with Florida Rule of Crimnal Procedure 3.410, as
construed by this Court. Neither is this case about the nature

of the error. State v. Franklin, 618 So.2d 171, 173 (Fla. 1993)

1

(“We ... reaffirmthe per se reversible error rule....”).
Finally, this case is not even about the requirenment of a

cont enpor aneous objection. Castor v. State, 365 So.2d 701, 703-

704 & n. 5 (Fla. 1978); Cdark v. State, 363 So.2d 331, 333 (Fla.

1978), overruled on other grounds, State v. D Guilio, 491 So.2d
1129 (Fla. 1986).

The per se reversible error rule is apparently the nminority
view. John Ludi ngton, Postretirenent Qut-of-Court Comruni cations

Bet ween Jurors and Trial Judge as G ounds for New Trial or
Reversal in Crimnal Case, 43 A.L.R 4th 410 (1986; 1997 Supp.).
Cf. Mendoza v. State, 700 So.2d 670, 674 (Fla. 1997).




VWhat this case is about is a crimnal defendant, who, through

his attorney, told the trial judge that he did not object to the

procedure used, and after his trial strategy failed to produce

the desired result, told the appellate court that he does object

to the procedure used. Thomas unabashedly asserts his
entitlement to take opposite positions with the trial and
appel late courts. (I.B. 5,9,11-12) 1In other words, he contends
that he has an absolute right to allow known error to go
uncorrected during the course of the trial, even if it neans
expressly lying to the trial judge, to guarantee hinself a second
trial in the event of a conviction.

Aut hority contrary to Thomas’ position is |legion. See e.qg.

Sullivan v. State, 303 So.2d 632, 635 (Fla. 1974) (“It is well-

established | aw that where the trial judge has extended counsel
an opportunity to cure any error, and counsel fails to take
advant age of the opportunity, such error, if any, was invited and
wll not warrant reversal”), cert. denied, 428 U S. 911 (1976);

Farinas v. State, 569 So.2d 425. 429 n. 7 (Fla. 1990) (sane);

Castor v. State, 365 So.2d at 703-704 (“Nor did trial counsel

obj ect, before or after re-instruction, to the trial court’s
failure to follow our rule regarding the procedure for submtting
to counsel all responses to a jury’'s questions. H s failure to
do either not only prevented the judge fromcorrecting an

i nadvertent error, but it produced the delay and system c cost

which result frominvoking both | evels of the state’s appellate



structure for the application of a legal principle which was
known and unanbi guous at the tinme of trial. *** [Inasnuch as
trial counsel for Castor did not present the trial court with an
opportunity to cure a | egal but non-fundanental error, we affirm
the decision of the district court declining to consider the

error on appeal”); Cark v. State, 363 So.2d at 335 (defendant

“Wll not be allowed to await the outconme of the trial with the
expectation that, if he is found guilty, his conviction will be

automatically reversed’); State v. Rhoden, 448 So.2d 1013 (Fl a.

1984) (contenporaneous objection “rule prohibits trial counsel
fromdeliberately allow ng known errors to go uncorrected as a
defense tactic and as a hedge to provide a defendant with a
second trial if the first trial decision is adverse to the

defendant”); State v. Lucas, 645 So.2d 425, 427 (Fla. 1994)

(court recogni zes exception to fundanmental error doctrine “where
def ense counsel affirmatively agreed to or requested the

i nconplete instruction”); Arnstrong v. State, 579 So.2d 734, 735

(Fla. 1991) (“By affirmatively requesting the instruction he now
chal | enges, Arnstrong has waived any claimof error in the
i nstruction”).

Contrary to Thomas’ assertion, he did not face a Hobson’s
choi ce between two conpeting rights. Thomas had the right to one
jury trial free of reversible error; he did not have the right to
two jury trials, one with error and one without error. Neither

was Thomas under any duty to believe the judge, for he had a



right to a newtrial regardl ess of whether he thought the judge
was being honest. Al he had to do was ask for a newtrial, and
that he did not do.

The reason for Thomas’ decision is unknown, but one reason
i mredi ately comes to mnd. Defense counsel believed the error
was harm ess, as would be the view of nost other state courts.
Thomas had no reason to doubt the trial judge's explanation.
There was no evidence that the trial judge wanted to frane or
convict Thomas, or that he was willing to pay the price for such
conduct. After all, other persons (bailiff and jurors) were
privy to the comuni cation, and the judge | acked the power to
silence themforever. Mreover, the trial judge probably told
the jurors what defense counsel would have wanted himto tel
them Finally, a newtrial would have benefitted the
prosecution, not the defense. At a newtrial, the State could
have clarified the anbiguity and nade its case even stronger.

Thomas cites eight cases construing Rule 3.410. |In not one of
the ei ght cases was the defendant, through counsel, permtted to
tell the trial judge that he had no objection and still obtain a

new trial on appeal. Ivory v. State, 351 So.2d 26, 27 (Fla.

1977) (“After the jury had the [nedical] report for approximtely
45 mnutes, the trial judge ordered it w thdrawn, whereupon the

defendant filed a notion for mstrial”); MIIls v. State, 620

So. 2d 1006, 1007 (Fla. 1993) (“After the jury left the courtroom

def ense counsel objected to the fact that he did not get a chance



to discuss the question. He asked the judge to read the
entrapnment instruction to the jurors so that they would be given
a nore conplete answer to their question. The judge noted the
obj ection and refused defense counsel’s request.”). In Wods v.
State, 634 So.2d 767, 767-769 (Fla. 1st DCA 1994), the First
District held that the issue was properly preserved where
“def ense counsel asked the court to reconsider its decision and
to read back a portion of the expert’'s testinony to the jury,”
and the court refused.

In other cases, the opinion is silent on how or when defense
counsel |earned of the conmunication and what his response was:

Curtis v. State, 480 So.2d 1277 (Fla. 1986) (opinion indicates

def ense counsel may have had actual notice of jury' s questions,
but record is silent as to defense counsel’s actual know edge of

the ex parte comrunication); State v. Franklin, 618 So.2d 171

(Fla. 1993); Bradley v. State, 513 So.2d 112 (Fla. 1987); or

there was no error: Brown v. State, 538 So.2d 833, 834 (Fla.

1989) (“We find no violation of rule 3.410 here...”).
In Meyer v. Singletary, 610 So.2d 1329 (Fla. 4th DCA 1992),

cited by Thomas, the Fourth District held that the issue could be
rai sed without an objection. The Court’s rationale is not
entirely clear. It states that “if the error or inpropriety
rises to the |l evel of a due process violation, constitutional

viol ation, or another matter of fundanmental error,” no objection

at trial is required. 1d., at 1331. The opinion, however, does



not nmention Castor, Clark, or even Hll v. State, 549 So.2d 179,

182 (Fla. 1989) (due process clains nust be preserved for
appeal ). Mreover, what was under review in Meyer was violation
of a judicially-created rule of crimnal procedure, and no matter
how noble its purpose, it was still just a rule. \Wether the
trial judge s conduct violated the due process clause was an
entirely separate issue, with its owm body of law. The State
notes that as to that issue, the harnml ess error test applies.

Rushen v. Spain, 464 U. S. 114, 117-122 & n. 2 (1983). At any

rate, defense counsel in Meyer never told the judge he had no
objection to the procedure used, as did defense counsel in the
i nstant case.

Thomas nerges the analysis of Rule 3.410 with the anal ysis of
another judicially-created procedural rule and of certain
provi sions of the state and federal constitutions. This case is
about a violation of Rule 3.410; it is not about a violation of
Rul e 3.180, nor is it about a violation of either art. 1, § 16,
Fla. Const. or U S. Const., 6th anend.

Rul e 3.410 requires the trial judge to communicate with the
deliberating jury in the courtroomand to notify the | awers
first. It does not require the defendant’s presence. |In Meek v.

State, 487 so.2d 1058, 1059 (Fla. 1986), this Court held:

During its deliberations, the jury asked:
| f one person is guilty of preneditated first degree
murder and the other person neets all criteria set
forth in instruction 3.01, principal, are both
guilty of first degree preneditated nurder?
Petitioner was in a nearby restaurant awaiting the
verdict but the judge conferred with the prosecutor and

o .



def ense counsel and all agreed the answer was yes. The
jury was then brought into open court and the question
answered w thout petitioner’s presence.

* k%

We agree with the district court that notification of
counsel was sufficient under rule 3.410 and that no
violation of the rule occurred. *** |In the years
since lvory issued, we have not anmended rule 3.410 to
require the presence of the defendant, in addition to
counsel, and did not intend by the |language in Ivory to
establish such requirenment. (enphasis supplied)

See al so, Morgan v. State, 492 So.2d 1072, 1073-1074 (Fla. 1986);

Roberts v. State, 510 So.2d 885, 891 (Fla. 1987); Hldwn v.

State, 531 So.2d 124, 126-127 (Fla. 1988).

Since Rule 3.410 does not require the defendant’s presence,
there can be no rational reason for requiring his personal
wai ver. It is counsel who should object, and it is counsel who
can ratify the procedure after the fact, as was done in the
i nstant case.

Thomas cites Brown, supra, Byrant, infra, and Coney, infra.

In Brown v. State, 538 So.2d at 834-836, this Court held that

there was no violation of Rule 3.410, but that there was a
violation of the state and federal constitutions, and as to the
constitutional right involved (presence of judge), it could not
be waived: “[We hold that the judge’ s presence cannot be wai ved
when a jury wishes to conmmunicate with the court during its

deli berations.” Bryant v. State, 656 so.2d 426 (Fla. 1995) does

not even nention Rule 3.410; it, like Brown, involved a

constitutional violation. There, the judge was not present for

the reading of the transcript by the court reporter. In both

10-



Brown and Bryant, the | awers, but not the defendant, had agreed

to the trial judge s absence. Bryant suggests that the judge’'s

presence can be waived, but only by the defendant. 1d., at 429.

Coney v. State, 653 So.2d 1009 (Fla. 1995) involved Rule 3.180,

whi ch addressed the defendant’s right to be present at trial
proceedi ngs. This particular right nust be waived by the
def endant, but on the other hand, violation of the rule is
subject to harm ess error anal ysis.

Thomas further contends that he is entitled to a new trial
because of a silent record. (I.B. 13-14) This too is a common
defense argunent. The law in this Court has been to the contrary

for at | east seventy years. In O Steen v. State, 111 So. 725

(1927) (syllabus by Court, 6, 8), this Court held:

6. Defendant’s counsel should object and except, if
defendant is not present when necessary, and see that
record affirmatively shows his absence. |If so
fundanmental a right of the defendant be violated, it is
the duty of his counsel to make due objection and
exception thereto, and to see to it that the record
brought up on wit of error affirmatively shows such
absence of the defendant.

8. *** |t is a general rule of wide application that
an appellate court will indulge all reasonable
presunptions in favor of the correctness of the

j udgnment or decree from which the appeal was taken.
Error is never presunmed on appeal, but the burden of
showi ng error affirmatively is upon the appellant or
plaintiff in error who alleges it, and the appellate
court will not, for the purpose of finding reversible
error, presune the existence of facts as to which the
record is silent.

11-



CONCLUSI ON

Based on the foregoing discussion, the State respectfully
requests this Honorable Court to affirmthe decision of the First

District in this case.
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