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STATEMENT OF THE CASE

Petitioner was charged wth having in his possession
Hydr ocodone or a m xture contai ning Hydrocodone in an anount of 4
grans or nore but less than 14 granms contrary to Section
893.135(1)(c)1, Florida Statutes (1995), a first degree felony.
(R 68-69). Petitioner noved to dism ss the I nformation contendi ng
that Section 893.135(1)(c)1l was unconstitutional. (R 148-149).
For purposes of the argunent on the notion to dismss, the parties
stipulated that Petitioner had 15 tablets of Lortab weighing 12.3
grans. The active ingredient in those tablets, hydrocodone, if it
coul d have been separated out, woul d have wei ghed | ess than a gram
(R 61-63). On Septenber 19, 1997, the trial court judge held
that, although he agreed with the decision of the First District

Court of Appeal in State v. Holland, 689 So. 2d 1268 (Fla. 1st DCA

1997), he was bound by the decision of this Court in State V.

Baxl ey, 684 So. 2d 831 (Fla. 5th DCA 1996), review denied 694 So.

2d 737 (Fla. 1997), and denied the notion to dismss. (R 63-64,
152) .

On Septenber 30, 1997, Petitioner entered a negoti ated pl ea of
no contest to the charge of trafficking in hydrocodone and
specifically reserved his right to appeal the order of the trial
court denying his notion to dism ss. (R 3-21, 155-156). On
February 20, 1998, Petitioner was adjudicated guilty and was

sentenced pursuant to the guidelines to 129 nonths inprisonnent.



(R 25-46, 185-190). Petitioner tinely filed his Notice of Appeal
to the Fifth District Court of Appeal. (R 191). That Court
affirmed Petitioner's judgnent and sentence per curiamciting State

v. Baxley, 684 So. 2d 831 (Fla. 5th DCA 1996) revi ew deni ed 694 So.

2d 737 (Fla. 1997), in an opinion filed in Swhart v. State, 23
Fla. L. Weekly D2353 (Fla. 5th DCA COctober 16, 1998). (Appendix |
-- 5th DCA Opinion). On Mdtion for Rehearing, the District Court
rescinded its prior opinion and again affirmed on the authority of

Baxl ey, but certified conflict with State v. Holland, 689 So. 2d

1268 (Fla. 1st DCA 1997) and State v. Perry, 716 So. 2d 327 (Fl a.

2d DCA 1998). (Appendix Il -- 5th DCA Opinion on Rehearing). On
January 13, 1999, this Court postponed its decision on jurisdiction

and set the briefing schedule in this case.



SUMVARY OF ARGUNMENT

The trial court properly denied Petitioner's notion to dism ss
the trafficking in hydrocodone charge filed against him |In State

v. Baxley, 684 So. 2d 831 (Fla. 5th DCA 1996), review denied 694

So. 2d 737 (Fla. 1997), the Fifth District Court of Appeal
concl uded that one who possesses or sells four grans or nore of a
m xt ure containing hydrocodone can be prosecuted for trafficking
pursuant to Section 893.135(1)(c)1l, Florida Statutes (1995). See

State v. Hayes, 720 So. 2d 1095 (Fla. 4th DCA 1998).

Petitioner relied on the decisions of the First District Court

of Appeal in State v. Holland, 689 So. 2d 1268 (Fla. 1st DCA 1997)

and the Second District Court of Appeal in State v. Perry, 716 So.

2d 327 (Fla. 2d DCA 1998). In those cases, the First and Second
District Courts concluded that the defendant coul d not be convicted
of trafficking regardl ess of the nunber of tablets possessed or
sol d, because each tablet contained only a relatively small anount
of hydrocodone. That decision conpletely ignores the statutory
| anguage "any m xture containing [hydrocodone]".

This Court should approve the decisions of the Fourth and
Fifth District Courts of Appeal in Baxley and Hayes. The
| egislature clearly intended to punish severely those who traffic
in substantial quantities of narcotic pills. The decisions of the
First and Second District Courts in Holland and Perry defeat that

intent and shoul d be di sapproved.






ARGUMENT -- RESTATED

THE DI STRICT COURT OF APPEAL PROPERLY
AFFIRVED PETITIONER S JUDGVENT  AND
SENTENCE FOR TRAFFI CKING | N BETWEEN
FOUR AND FOURTEEN GRAMS OF A M XTURE
CONTAI NI NG HYDROCODONE | N VI OLATI ON OF
SECTION  893.135(1)(c)1, FLORI DA
STATUTES( 1995) .

For purposes of the argunent on the notion to dismss, the
parties stipulated that Petitioner had 15 tablets of Lortab
wei ghing 12.3 grans. The active ingredient in those tablets was

hydr ocodone. In State v. Baxley, 684 So. 2d 831 (Fla. 5th DCA

1996), review denied 694 So. 2d 737 (Fla. 1997), the Fifth District

Court of Appeal held that, if the anmount involved is "4 grans or
nore of a m xture containing hydrocodone", then the defendant may
be prosecuted for trafficking in that substance pursuant to Section

893.135(1)(c)1l. Accord State v. Hayes, 720 So. 2d 1095 (Fla. 4th

DCA 1998). Based upon the stipulation of the parties concerning
the total weight of the tablets, and given the decision of the
Fifth District Court of Appeal in Baxley, the trial court in the
Ei ghteenth Judicial Crcuit properly denied Petitioner's notionto
di sm ss. Petitioner argued that the decisions of the First and

Second District Courts of Appeal in State v. Holland, 689 So. 2d

1268 (Fla. 1st DCA 1997) and State v. Perry, 716 So. 2d 327 (Fl a.

2d DCA 1998), were bettered reasoned. However, the trial court
said it was bound by the lawin its District.

Petitioner's position before this court is that, since each



Lorcet tablet contains only a relatively small anmount of the
control | ed substance, hydrocodone, and since hydrocodone is |isted
as a Schedule Il substance under Section 893.03(3)(c)4, he can
only be prosecuted under Section 893.13(1)(a)2, for a third degree
felony offense and cannot be prosecuted under the trafficking
statute, Section 893.135, Florida Statutes (1995).

Effective July 1, 1995, the trafficking statute, Section
893.135(1)(c)1, was anended to include hydrocodone "or 4 grans or
nmore of any mxture containing any such substance". Petitioner
stipulated that the fifteen Lorcet tablets in his possession had a
total weight of 12.3 granms. He admtted that the tablets contained
hydrocodone. The 1995 | egi sl ati on addi ng hydrocodone (anong ot her
substances) or any mnixture containing hydrocodone to the
trafficking statute clearly denonstrated the intent of the state
| egislature to target and punish severely those who would traffic
in narcotic pills containing these substances. Chapt er 95-415,
Laws of Florida.

Despite this clear expression of legislative intent,
Petitioner argues that he could not be convicted under the
trafficking statute regardless of how many tablets containing
hydrocodone he possessed, because each tablet only contained a
relatively small anount of the controlled substance. He argues
that, wunder Sections 893.03(3)(c)4 and 893.13(1)(a), Florida

Statutes, the tabl ets he possessed are included in Schedule Il and



the sale of a Schedule Il substance is only a third degree fel ony.

In Holland, Supra, the First District Court agreed wth

Petitioner's position that a defendant who possesses or sells
Lorcets or Vicodins could not be charged under the trafficking
statute "regardless of the nunber of tablets sold.” Thi s
interpretation of these statutes conpletely ignores the
legislature's intent in anending Section 893.135 to provide the
alternative of nore serious sanctions than those provided for nere
possessi on or sale under Sections 893.03(3) and 893.13(1)(a).

As for Petitioner's absurd result argunent and his mxture
wth water exanple, this Court has already addressed the issue of
enhanced penalties for m xtures containing controll ed substances.

In State v. Yu, 400 So. 2d 762 (Fla. 1981), this Court noted that

dangerous drugs are often narketed in a diluted or inpure state.
Therefore, it would not be unreasonabl e for the | egislature to deal
with the m xture or conpound rather than the pure drug. This Court
went on to state that the legislature has broad discretion in
determ ning neasures necessary for the protection of the public
health, safety and welfare and the trafficking statute bears a
reasonabl e relationship to that legitinate state objective. The
possession of one or two acetam nophen tablets containing a few
mlligrams of hydrocodone woul d have relatively mninmal potenti al
for abuse and could be prosecuted under the third degree felony

statute. However, possession and sale of a | arger nunber of Lorcet



or Vicodin tablets could have just as great a potential for abuse
as possession and sale of cocaine or any other Schedule I1
substance and shoul d be prosecuted under the trafficking statute.

See Ankiel v. State, 479 So. 2d 263 (Fla. 5th DCA 1985); State v.

Garcia, 596 So. 2d 1237, 1238 (Fla. 3rd DCA 1992).

By addi ng m xtures contai ning hydrocodone to the trafficking
statute without renoving them from the third degree possession
statute, the legislature has |l eft prosecutors discretion to choose
under which statutory provision to charge such drug offenders. In

Bordenkircher v. Hayes, 434 U S. 357, 364, 98 S.Ct. 663, 668, 54

L. Ed. 2d 604 (1978), the United States Suprene Court said:

In our system so long as the prosecutor has
probabl e cause to believe that the accused
coommitted an offense defined by statute, the
deci si on whet her or not to prosecute, and what
charge to file or bring before a grand jury,
generally rests entirely in his discretion.

Li kewi se, this Court has held that the prosecutor should have the
di scretion to decide under which statute to charge an offender.

See State v. Cogswell, 521 So. 2d 1081, 1082 (Fla. 1988), citing

United States v. Batchelder, 442 U S. 114, 99 S.Ct. 2198, 60

L. Ed.2d 775 (1979). See also State v. Bonsignore, 522 So. 2d 420

(Fla. 5th DCA 1988).

In the instant case, Petitioner possessed fifteen Lorcet
tablets. The total weight of the tablets invol ved was | ess than 28
grans. The prosecutor exercised his discretion to charge

Petitioner under the trafficking statute, Section 893.135(1)(c),
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rather than the third degree possession or sale statute, Section
893.13(1), and the trial court properly denied Petitioner's notion
to dismss. This Court should approve the decisions of the Fourth
and Fifth District Courts of Appeal in Baxley and Hayes and it
shoul d di sapprove the decisions of the First and Second District
Courts in Holland and Perry. Under Holland and Perry, a drug
deal er could be caught selling a truckload of Vicodin tablets and
woul d be subject only to third degree fel ony sanctions. This would
truly be an absurd result and is clearly not what the |egislature

i nt ended.



CONCLUSI ON

Based on the argunents and authorities presented herein,
Respondent respectfully prays this Honorabl e Court approve the
decision of the Fifth District Court of Appeal in State v.
Baxl ey, 684 So. 2d 831 (Fla. 5th DCA 1996), affirmng
Petitioner's judgnment and sentence in all respects.
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