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B c f  ord, J. 

The appe l l ee  here  and h i s  wife,  Edna Statum, joined by 

h e r  husband, i n s t i t u t e d  s u i t  i n  the  C i r c u i t  Court of Duval County 

i t o  recover  damages a l l e g e d  t o  have been sus ta ined  by reason  of the 

negl igent  a c t  of appellants! servant  i n  t he  operat ion of a t ruck  on 

{ thehighway.  I n  t h a t  s u i t  H.A.Statum sought t o  recover damages f o r  

personal  i n  j u r i e s  t o  himself ,  f o r  i n j u r i e s  t o  h i s  property and a l s o  

f o r  i n j u r i e s  sus ta ined  by reason  of l b s s  of h i s  wife ' s  serv ices ,  

companionshfp, consortfun e tc . ,  and expenses incurred  i n  t h e  t r e a t -  

ment of her made necessary by i n j u r i e s  received by her  a t  t h e  time 
d 

of t h e  acc ideqt ;  and t h e  wife ,  Edna, sought damages i n  her  own r i g h t  

r e s u l t i n g  from i n  j u r i e s  rece ived .  
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The dec la ra t ion  was demurred t o ,  among o t h e r  grounds, on 

the  ground t h a t  i t  was dup l i c i tous  i n  t h a t  it s e t  up a  cause of ac t -  

ion  i n  behalf of the  husband f o r  a  l o s s  of property and personal in-  

j u r i e s  t o  himself and a l s o  s e t  up a cause of a c t i o n  i n  favor  of the 

wife for  i n j u r i e s  to  her  ind iv idua l ly .  The demurrer was su§tained 

upon the ground t h a t  the d e c l a r a t i o n  was dup l i c i tous .  

P l a i n t i f f  amended, e l imina t ing  the wife  a s  a  p a r t y  and 

e l iminat ing  h i s  claim f o r  damages on account of l o s s  sus ta ined  by 

h i m  by reason of h e r  i n  ju r i e s .  The Statums then f i l e d  a  s u i t  i n  t h e  

C i v i l  Court of Becord wherein Mrs. Statum claimed damages f o r  i n j u r i e s  
t~ 4 l . k  

t o  h e r s e l f  and H.A.Statum claimed damages by reason of i n j u r i e s  to  
I\ 

h i s  wife. 

The case  i n  the C i v i l  Court o f  Record came t o  t r i a l  f i r s t  

and r e s u l t e d  i n  ve rd ic t  and j u d p e n t  i n  favor  of each of the  p la in-  

t i f f s .  Thereaf te r ,  the  defendant attempted to  f i l e  p lea  i n  abatement 

i n  the  C i r c u i t  Court case  wherein it was averred i n  e f f e c t  t h a t  

Statum had e l e c t e d  t o  sue h i s  claim i n  the C i v i l  Court of Record, 

t h a t  he had pursued that  s u i t  t o  judgment and had not included i n  

h i s  claim f o r  damages t h e r e i n  the items f o r  which he had sought t o  

recover i n  the  C i r c u i t  Court, t h a t  t h i s  c o n s t i t u t e d  a s p l i t t i n g  of 

cause of act ion and the p l a i n t i f f  i n  the  C i v i l  Court of Record was 

estopped t o  proceed with t h e  s u i t  i n  the  C i rcu i t  Court because he was 

bound t o  present  his e n t i r e  c lalm f o r  damages growing out o& one t r ans -  

a c t i o n  o r  occurrence i n  one s u i t ,  The court  decl ined t o  a l l m  the  p l e a ,  

Exception was noted.  Judgment was i n  favor  of the  p l a i n t i t f .  The de- -.' 
fendant per fec ted  ;sgvBal, t o  t h i s  Court. 

The f i r s t  ques t ion  posed by appe l l an t  i s ,  

"Where a  p l a i n t i f f  obta ins  a  judgment f o r  a  por t ion  of 
the  damages sus ta ined  by him by reason of an a l l eged  
wrongful a c t ,  may he t h e r e a f t e r  maintain another ac t ion  
agains t  the  same wrongdoer f o r  o t h e r  damages sus ta ined  
by such l i t i g a n t  by reason of the  very same wrongful a c t ? "  
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"Stated d i f f e r e n t l y :  May - one p l a i n t i f f  obta in  more 
than - one judgment aga ins t  - one a l l eged  wrongdoer f o r  
damages sus ta ined  by reason of - one wrongful act?"  

Sect ion  46.09 Pla .  S t a t u t e s ,  1941, provides:  

* ~ c t i o n  by man and wife.  I n  any ac t ion  brought 
by a man and h i s  wife f o r  i n j u r y  done t o  the wife, 
, i n  r e s p e c t  of which she i s  n e c e s s a r i l y  joined 
a s  co-p!aintiff ,  t h e  husband may add t h e r e t o  claims 
i n  h i s  own r i g h t ,  and separate  ac t ions  brought i n  
r e spec t  of such claims may be consol idated,  i f  the  
cour t  s h a l l  t h ink  f i t .  In case of the  dea th  of e i t h e r  
p l a i n t i f f ,  such s u i t ,  so f a r  a s  i t  r e l a t e s  t o  the 
causes of a c t i o n ,  i f  any, which do not  survive,  s h a l l  
aba te ,  bu t  t o  t h a t  ex tent  only." 

This was o r i g i n a l l y  Sect ion  11 of Chapter 1096,Acts of 1861, brought 

forward a s  Sect ion  2586 R.G.S., 4226 C.G.L. We have never had the  

prec ise  ques t ion  presented i n  t h i s  cour t .  A l i k e  quest ion has been 

presented i n  many o the r  cases  and the  c o u r t s  have no t  been e n t i r e l y  

i n  harmony i n  t h e  determinat ion the reof .  We recognize t h e  r u l e  

a g a i n s t  the s p l i t t i n g  of causes of a c t i o n  and t h a t  a s  a genera l  r u l e  

the law mandatorily r e q u i r e s  t h a t  a l l  us ta ined  o r  accru- 

i n g  t o  one a s  a r e s u l t  of a s i n g l e  wrongful a c t  must be claimed and 

recovered i n  one a c t i o n  o r  n o t  a t  a l l .  A s  i s  s t a t e d  i n  1 Am. Jur.  

481, "The r u l e  i s  founded upon t h e  p l a i n e s t  and most s u b s t a n t i a l  

' j u s t i c e  -- namely, t h a t  l i t i g a t i o n  should have an end and t h a t  no 

person should be unnecessar i ly  harassed w i t h  a  m u l t i p l i c i t y  of s u i t s , "  

It, the re fo re ,  appears t h a t  i f  t h e  so-called s p l i t t i n g  of 

t h e  cause o f  a c t i o n  does not  r e s u l t  i n  t h e  m u l t i p l i c i t y  of s u i t s  

then t h e  reason f o r  t h e  r u l e  does no t e x i s t  i n  t h a t  case and t h e  r u l e  

would not apply.  Such i s  t h e  condition which we f i n d  here.  S t a b  

had a, cause of a c t i o n  i n  his c a p a c i t y  a s  husband f o r  damages sus ta in -  

ed by h i m  growing ou t  of the  i n j u r e s  t o  h i s  wife, which, under the 

s t a t u t e ,  supra,  he could recover i n  the  same s u i t  i n  which t h e  wife 

i s  allowed t o  recover f o r  i n  ju r i e s  . to  h e r .  He a l s o  claimed o the r  

damages which he cou-18 n o t  recover  i n  t h a t  s u i t  and, the re fo re ,  i t  

was necessary t o  i n s t i t u t e  and maintain two causes of a c t i o n ,  one f m  

damages accru in?  by reason of i n  ju r i e s  t o  t h e  wife,  and t h e  o ther  

f o r  dmages  accruing by reason of i n j u r y  and l o s s  t o  t h e  husband. 

M r .  Statum was i n  p o s i t i o n  t o  claim damages accruingto him by reason 
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of i n j u r i e s  t o  h i s  wife in e i t he r  su i t  and, therefore ,  i t  became 

immaterial whether he claimed those damages i n  one s u i t  o r  the o ther .  

we th ink  the case he re  presented i s  analogous to  t h e  case 

presented i n  Southern Rg.Co. v  King, C i rcu i t  Court of Appeals, 5 th  

C i r cu i t ,  160 Fed.332, 87 C.C.A. 284, wherein the court  sa id :  

!'The contention i s  made t h a t  t he  i n j u r i e s  t o  t he  
person of the wife,  and the l o s s  occasioned by the  
death of the  husband, cons t i t u t e  a  s ing le  cause of 
ac t ion ,  and t h a t  separa te  a c t i ons  w i l l  n o t  l i e .  
This contention appears  t o  be se r ious ly  made, but 
i n  the p r ac t i c e  and procedure of t h e  severa l  S t a t e s  
it would appear t o  be a  l e g a l  novel ty wi thout  law or  
precedent.  I f  i t  be conceded t h a t  the  deceased husband. 
was the  'personal  property '  of tr,e p l a i n t i f f  he'rein 
then t h e  content ion would be supported by the decis ions 
of every s t a t e  cour t  but one. Where i n j u r i e s  t o  the pe r -  
son and the physical  pro per ty  of t h  i n  jured pa r ty  
grow out of a  s i n g l e  t o r t ,  then, i n  t h a t  even t ,  the 
t o r t  to t he  pa? son and t h e  property cons t i t u t e s  a  s ingle  
cause of a c t i on  and, a s  previously suggested, the  same 
should be presented i n  a  s i ng l e  s u i t .  T5is i s  the  English 
view and the holding i s  t h e  same i n  a l l  of t h e  American 
cour ts  w i th  one except ion.  The dec la ra t ion  t h a t  the  husband 
i s  the  'personal  property '  of t h e  wife has not ,  a s  ye t ,  
received t he  sanct ion of the cour t  o r  tex t -wr i te r .  
The r u l e  a s  to a  s i ng l e  cause of a c t i on  has no app l i ca t ion  
where t he  in ju ry  i s  suffered i n  a  d i f f e r e n t  capaci ty  or 
by d i f f e r e n t  persons.  I such cases  t he r e  i s ,  of necess i ty ,  
two causes of ac t ion  an hen embraced i n  a  s ing le  s u i t  a B plea  of mis joinder would be app l i cab le .  Damages recovered 
by t h e  surviving wife f o r  i n j u r i e s  t o  he r  person become 
h e r  s e p w a t e  property,  whereas i n  many s t a t e s ,  and e spec i a l l y  
i n  Georgia, the recovery for  t h e  death of the  husband 
becones a  t r u s t  fund f o r  the benef i t  of t h e  h e i r s  of the  
deceased. I t  fol lows t h a t  t he  e r r o r  complained o f ,  by rea- 
son of the  cou r t  overru l ing  s a id  plea,  i s  without mer i t .  
Any other  d i spos i t ion  would have been e r r o r  

This judgment was affirmed by the Supreme Court of the ~ G i t e d  s t a t e s  - 
i n  217 U.S.524, 54 L.  Ed.868. We th ink  t h e  reasoning applied in tha t  

the 
case app l i es  here and thatArule agains t  s p l i t t i n g  of causes of a c t i o n  

was n o t  v io l a t ed .  See ~ n n o t a t i o n  L.3.A. 1917C 544 e t  seq., and author 

i t i e s  the re  c i t ed .  

Having reached t h i s  conclusion, it i s  not  necessary f o r  us  

to  d iscuss  the question of whether o r  not  the poin t  was waived i n  

t h e  court  below. 
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The next  ques t ion  p re sen ted  by t h e  a p p e l l a n t  i s  , 
"Where p l a i n t i f f ' s  c a s e  i s  based upon an  inhe ren t -  
l y  imposs ib le  t h e o r y  and improbable t e s t imony  as 
demonstrated by t h e  phys i ca l  f a c t s  and evidence 
c o n s i s t e n t  t h e r e w i t h ,  should n o t  .,ma& a v e r d i c t  f o r  p l a i n t i f f  
be s e t  a s ide?"  

The q u e s t i o n  i s  based upon an assumption which t h e  r e c o r d  does no t  

r e q u i r e  u s  t o  adopt .  From our  read ing  of t h e  r eco rd  we a r e  n o t  

brought t o  t h e  conclusion t h a t  t h e  p l a i n t i f f  Is case  i s  based upon 
I 

any m c h  hypothes i s .  

The 3 r d  ques t ion  is:  

//Where a p l a i n t i f f  I $  evidence shows t h a t  he  w a s  observ ing  
t h e  a l l e g e d  neg l igen t  opera t ion  of a v e h i c l e  ahead,  bu t  
no twi ths tanding  h e  continued t o  fo l low i t  a t  a d i s t a n c e  
of approximately  50 f e e t  and a t  a speed of approximately  
35 m i l e s  p e r  hour,  and made no e f f o r t  t o  p reven t  h i s  in- 
volvement i n  a c o l l i s i o n  caused by the  n e g l i g e n t  opera- 
t i o n  he was observing,  tSs 'he n o t  g u i l t y  of c o n t r i b u t o r y  
negl igence?"  

T h e . q u e s t i o n  of  whether o r  n o t  t h e  p l a i n t i f f  was g u i l t y  of con- 

t r i b u t o r y  negl igence was one f o r  t h e  j u ry  t o  determine.  There w e r e  

some c o n f l i c t s  i n  t h e  evidence and t h e  jury rnipht have found f o r  

t h e  defendant on t h e  p l e a  of c o n t r i b u t o r y  neg l igence ,  but  t he  e v i -  

dence of c o n t r i b u b r y  neg l igence  i s  no t  s o  s t r o n g  o r  convincing 

as t o  w a r r a n t  us  i n  r eve r s ing  judgment based upon t h e  v e r d i c t  of 

t h e  j u ry  which was a r r i v e d  a t  a f t e r  having had proper  i n s t r u c t i o n s  

from t h e  t r i a l  c o u r t  i n  t ha t  regard .  

The 4 t h  q u e s t i o n  cha l l enges  t h e  v e r d i c t  and judgment a s  

being exces s ive .  The v e r d i c t  w a s  f o r  $11,000.00 and included con- 

s i d e r a t i o n  of  damages f o r  l o s s  of  automobile, f o r  t h e  l o s s  of a l e g ,  

which had a l r e a d y  been c r i p p l e d  and which one of t he  e x p e r t  w i t n e s s e s  

f o r  defendant i n t i m a t e s  was of bu t  l i t t l e  va lue ,  f o r  expenses i n -  

c u r r e d  i n  treatment, p a i n  and su f f e r ing ,  f o r  t h e  c o s t  of an a r t i f i -  ti 
c i a 1  l e g  and f o r  permanent d i s a b i l i t y .  

The r eco rd  shows t h a t  t h e  p l a i n t i f f  had suffere$d and w i l l  

s u f f e r  a g r e a t  d e a l  o f  pa in ,  t h a t  t h e  s t u b  of the amputated l e g  h a s  

never  hea l ed  and whether o r  n o t  i t  ever  w i l l  h e a l  i s  p rob lemat ica l .  

H i s  medical  and s u r g i c a l  expense was cons iderab le .  
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It i s  t rue  t hat i n  the  pas t  we have affirmed judgments not 

so l a rge  upon condition of r e m i t t i t u r .  See Ward v Stanley, 130 

Fla.462, 178 Sou.398 and cases there  c i t ed .  

From a care fu l  consideration of t h e  en t i r e  record we a re  

brought t o  the  conclusion t h a t  the  verdict  and judgment i s  some- 

What excessive and that  the  sympathy of the  jury may have been r e -  

sponbible f o r  a  p a r t  of the  damages awarded. Therefore, i f  the  p l a in -  

t i f f  i n  the  c ou r t  below shall ,  within f i f t e e n ( l 5 )  days of the  going 

down of the  mandate i n  t h i s  cause/enter  a  r emi t t i t u r  i n  the  sum of 

$2003.00, the  judgment fo r  t h e  remaining $9000.00 with i n t e r e s t  

thereon from da te  of en t ry  w i l l  s tand af'fimed; otherwise, the cause 

w i l l  stand reversed f o r  a  new t r i a l .  

So ordered. 

8 - 8  a#'/', AtLtG rae @d Y(w,// &- d 


