Il THE SUPRENE G@UR! OF THE STATE OF
FLORIDA.,

Ne11l G.Wade, and Neill 6.
Wade, Jr., as surviving partners

0of the late firm of Wade, Clower

and Wade, heretofore composed of
Beill G.Wade, M.D. Clower and Neill
G.Wade, Jr.,

Appollanta.

»Engeno 01ower, as administrator

of and for the Estate of M. D.
Clower, deseased.

Appellee,

REPLY BRIEF OF APPELLANTS,

W asem 1t fnnessssary to reply at great lemgth to
the brief filed by the appellee in this osuse, and we shall
refer only to certain matters raised by the appellee!s brief,

The appellee's eauhgoli(page 5 their brief) ;ay that
the #ppeilants made no effort to take any testimony, nor asked
for any extension of time. |

On the 12th day of July, 1924, the defendants below
moved the court for an order %o open the deeree in fhe cause
signed and passed by the Judge on the 23rd day of June, 1924,
and filed in the Clerk's office at Gainesville on the 24th of
June, 1924, (paee”zzo Tr) and this motion shows on its face
that on the 2nd day of July, 1924, the defendants had presented
to the eourt s motion to remove from the files the report of
the Special Master, and to enlarge the time for the taking of
testimony by the defendants, amd the oourt then and there in-
formed sounsel for the defendants that the defendants would be




"ant B sounsel, we. respeotrnlly 1nvite the attention of the court|

allowed time to take tes¥imemyrin this ssuss, snd that ceunsel
for the eoup1ainant then and there stated to the ecourt that he -
weuld not interpose any objeection to the enlargement of time
within which the defendants might introduce proofs, The motion
(Tr 220) 1s & renewal of the motion for & like order which was
ﬁefore fhe court for argument on the 2nd day of July, 1924, Thil
notion,has‘navct_been faledon by the sourt, and in explanation
of this feature of the case the appellants’ counsel beg leave
to state here that Judge Long remarked that there was nothing
to take testimony upen exoepting the matter of the amount of
fees to be allowed to the complainant's solieitor and the cests.

It is apparent that the Chancellor below was under the 1ngreasioﬂ
that there were no matters raised by the several answers of the
defendant whieh had not been stricken out or exceptions suntainel
to by orders of the court, but the recerd here plainly shows
that the answer filed by the defendants on the 28 of June, 1922,
and re-filed Eaveﬁbor z 1922 ,not only denied all the equites ‘/
set out in the bill ot conplaint but that this answer remained
in the record at the time of the final deeres.

Replying further to the statement in appellee's brief
that an extensien of time would be consented to by the complain-

to a letter of G. R. Layton dated the 27thday of May, 1924,

and the ether oorrespandenee attached te the motien to epen the
deoree (p. 242-246 Pr). MNr. Layton's letter states that he shm&
the letter of the defendants' counsel dated My 26, 1924 to Mr.
W. W. Hamptom; that Mr, Hampton advised him thet the time for
taking testimony would expire before another date eould be set,
but that he would write and offer to agrees on a date and extend

time for tak;ng testimony. The writer presumed ¥r, Hampton
had done this. That after the time for taking proofs had expire




" open the decree and let in proofs in suppert of the defendants' -

at the request of W, W, Hampten, Esq., he filed his repert.

We &0 not think it is necessary to comment further
on this matter, The motien to open the decree and the corres-
pondence attached to said motien make it perfectly plain:

l- That Mr, W, W, Hampten offered to write to defend-
ants' counsel and agree upen a date, whieh he did not do, and
that by express direction of Nr. ﬁampton the Master elosed the
ease and filed hif report.

Appellee's counsel adverts to these matters and says
that it is a‘seriéus eharge. We respestfmlly suggest that
the documents constitute the charge and fix the faets.

Referring to the demurrer reserved with the answer
filed June 28, 1922, It will be perfectly obvious to the court
that, ihether this dem&rrer was properly or improperly filed,
it was in the record when the complainant insisted that the
court enter a final desree in the absence of the defendants'
counsel, and had the decree entered, and is in the record yet
and has never been disposed of.

We again contend that the processes by which the deerse
of June 24, 1924,:was entered end the refusal of the court to

tnawér. which remained in the record, have had the effeet to
cut off the defendants from any opportunity to prove their
answer, and no amount of argnment;‘hoievar irrelevant, can wipe
this fact out.

We do not think it necessary to refer to the familiar
rule set forth in #ppéllee‘s brief that between courts of con-
current jurisdiction, the sourt whose jurisdiction first attaches
acquires exelusive contrel of the suit. In reply to this con-
tention made by appellee's counsel we suggest there is no questioL
of sonfliet of Jurisdietion arising in this ease, The vital
matter which we suggest is that as soon as the State Court was




advised by a proper pleading, namely: the supplemental snswer
filed by the defendants in the eass, which was filed by leave of
sourt, that all matters involved in the instant suit had been
fully adjudicated and determined by a desree of a court of
concurrent jurisdiction, it was the duty of the State Court te
dismiss the instant suit, not besause the State Court di4 not
retain Jnrisdiotion, and‘not begause there was any oconfliet in
jurisdiction between the State Court and the Federal Court, but
upon the very broad rule ani prineciple thet the somplainant in
this case was thenceforth estopped to assert any further slaim
of any nature or kthd against the defendants in the imstant
suit, and whether the decree in the Fedsral Court is to be termed
a "res judisata®™ or & "former recovery” its effeet was to
forever estop Clower, as administrator; from asserting any
claim of any kind or nature arising out of the partnership
affairs of Wade, Clower and Wade, The dignity of the State
Court has never been assailed by us, but we do assert that the
‘decrss appealed from in this sanse was emtersd upon the
erroneous supposition that there‘was'oq;y a partial estoppel
ereated by the deecree in the Fé&eral.eaurt,:and that the eourt
hed a right to award to the eomplainant belew, in the absence
of any'bypoftunity on the part of the defendants te pro;e whose
fault it’was that the litigation was began;‘faes to the counsel
. of the complainant below, and this under the guise of cosss.

We insist that the estoppel ereated by the final decree
in the Federal Court was complete and final amd that it included
not only all matters involved in the imstant sult, but dse

costs and attorney'é'feeé. An inspeection of the final decree
rendered by Judge C2ll will show sonclusively that as to all

matters involved in the instant suit the appellee was fully eon-
oluded, ineluding attorney's fees and costs. If the appellee




sould be permitted to re-litigate the allowance of attornmey's
fees he could as well be permitted to kro-ntigato, whe ther or
not a partnership ever existed between his decedent and the |
appellantss, or any other matter in the accounting in the
Federal Court.

We again 39.11 the sourt' s attont:lon to the fact that
the appellee did not ta.ke an a.ppea.l from the decree of the
Federal Court bnt on the econtrary acecepted this deoree as
a final adjudieation of all his rights and satisfied the decree
after he was paigl the moneys awarded by Judge Call's decree
and had had delivery of the choses in asetion awarded to him
by that deores, and instesd of then dismissing the instant
action bmght 1% on in the mammer and under the sireumstanses,
whieh we have Tally detailed to the esurt, and precured the
entry of the decree apeealoa from, We insist that this is

not only ba.o. law dut pEl ethics,

When my a court of eqnity ‘award sounsel fees to a
complainant? In the absence of an express contract for
attorney's feeé('th‘e‘ court is without power to award counsel
fees to & complainant in equity, excepting enly in partnership -
cases, in which‘the rule is that where there are honést

~differences between parties, or their personal representatives,

end litigation is neeessary in order to settle the partnership
estate, courts may and usually 4o make ocounsel fees a charge
against or upon partnership assets. The ease presented here
is one in whieh ‘the court has in effoct awarded a ocommon law
Judgment agains';t,the su.rvﬁing partner‘aftor all of the co-
partnership assets had been distributed under a decree of the
Federal Court. How could such decree be satisfied? The sur-
viving partmers have parted with their title to and lien upon

all of the pa.rtnership assets, and when this decree was rendered




appéllee deliberately waited until after all the(partnerahip’

snits‘in the State Court in Alachua County, and the resord here

by the admission of the appelles’s oounsel olearly shows that

an acquittance of their liability as surviving partmers. We

resulting in a series of vexatious suits. .

there were no assets 1ﬁ the hands of the surviving partners
out of which this decree could be satisfied. It will be observed
that the ecourt below went so far as te order that execution
issue to be levied upon the partnership assets in the hands
of the survivors. This ean mean nothing else than that the

assets had be§n~distributed’by the terms of the deoree in the
Federal Court , and then proeured the entry of a deeree, in
erféot a common law judgment, with execution, expecting to levy
upon a portion~6f‘the asgets which had been awarded by the Fed-
eral court to N. G.Wade and his son, in order to satisfy the
decree for atterney's fees, awarded to his counsel in the pros-
ecution of this suit. Upon the whole recerd WRovwas-at fanlt?
Who brought‘on all this litigation? The Féﬂeral Court has
conderned the appellee for litigous conduct im three of the

the instant suit was unneceauary; because on the 5th day of
Hovember, 1920; appellee had been given notice in writing that
in order to proeure‘an or&erly;anﬁ Just settlement of the
partnership affairs that the appellants here intemded to file
& bill in the Federal Court praying.leave to account, and for

insist that this sult, as well as the three former suits in
the State Court, wmem instituted by the appellee against the
appellants; was purely vematious and not otherwise, and the
appellee’s conduet since acquieseing in the decree of the
Federal Court and asecepting the benefits of thaf decree fully

sustains our contention that the appellee has emhibited at all
times since the summer of 1919 a high degree of litigous conduct




| Upon this appesl, we concelve that the court here,
irrespective of the fact that the cause was not ripe for decree
when the decree of June, 1924, was entered, and irrespective

ef the fact that the defendants below had no oppertunity to

prove thelr answer which remained in the record; will determine

that the vital and 1uportant‘question to be decided on this appe#l
is whether of not thsre~can be any end to litigation between the
same parties and concerning the same subject matter. The sup-
plemental answer of the defendants below and the final decree

of the Federal Court were before the Chancellor below when the
desrees complained of in this cause were entered, and it will
be apparent from an examination of the record that the Chan-
cellor before whom this cause was heard was of the opinion that
attorney's:fees were part of the costs proﬁerly allowable to the
complainént”belbw, and that an exscution dvuld issue to be levied

upon the proportionate share of Wade and his son, although these
assets had been distributed under the Federal Court dsorees and

were held and owned at that time by the appellants in their in-
dividual eapacities, andl that the Chancellor misconcelived the
foree and effect of the former resovery in the Federal Court
between the same parties andi coneerning éxactly the salé snbject
matter,

| Both of theée propositions are erroneous. Attorney's
fees are not costs.

Crawford v, Bradford, 23 Fla. 404, 2 So, 782,

As a rule eestskct & suit for partnership accounting,
including fees 6f‘ézyéfts‘anﬁ‘attofﬁEY§; are paild out of the
partnership estate, or if this is insufficient they are to be
borne by the parties in their‘reapeetivb partnership shares,
and it is only when one of the partners, or his personal rep-
resentative has been gnilty of misconduet or because he has
needlesslyvrorced or prolonged the litigation and as a sort of
punishment, the ceurt may in its diseretion charge the entire




cost to one or some of the partners, This is the generdl rule.
The statement of this rule forsibly illustrates the fact that
the appellants have been pemslized without amy opportunity to
be heard as to defenses raised by their aﬁswer which denied all
of the equities of the bill, and set forth that the cententious,
litigous and vematious conduct of the appellee was responsiple
for all of the differences and difficulties arising in the |
settlement of the partnership estate, |
‘The former recovery in this cause was an absolute dar
to the further proseeution of thé instant cause.
Johnson v. MeKinnon, 54 Flﬁs-ZZl, and other cases

cited in appeilants"briﬁr in this ecase.

For these reason, andrir no fr no other, we respect=

fully contend that the decrees appealed from should be reversed.

Respectfully submitted,

Solieitor for appellhnts.




