IN THE SUPREME COURT
OF THE STATE OF FLORTITDA,

o0 o ' 0o

LILLIAN MAEX HAY, H
. APPELLANT,

LYMAR SALISBURY and
RUTH F., SALISBURY,. HH
' APPELLEES,

BRIEF OF COUNSEL FOR APPELLANT,

STATEMENT OF THE CA€FE.

| Scme time just prior to January, 1924, Lillian Mae
Hay, through her brother James D. Hay, entered into negotiations
with Lyman Salisbury, one of the defendants herein, for the
pﬁrchase of ‘
Lot Three (3) of ™. S. Smith's Re-Plat
of Block Five (5) of Lakeside Subdivision,
St. Petersburg, Florida.
Terms and conditions of vpurchase were agrecd upon
and thereafter Lyman Sslisbury and wife tendered a contract to
Lillian Mae Hay, setting out in specific terms, as had alreedy |
been.agreed upon, excbptfthét there were some reservations or
gasements prdvided'for in the written contract thaﬁ;had not been
mentioned i; the verbal contract.
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At the time of the verbAl agreement Lillian Mae Hay
was placed in possession of the property, a small building
having been previously erected thereon, and after some
negotiations between the parties, and falling to agree because
of the difference between the written contract and the verbal
agreement, Lillian Mae Hay, through her agent, James D, Hay,
caused to be prepared and spread upon the records of Pinellas
County a notice or caveat, which will be found in the record,

- setting up in general terms that Lillian Mae Hay had purchased
this property and was ready to compiy with the terms of the
purchase, etc. On the 34th day of January, 1924, Lyman Salisbury,
one of the appellees herein, filed a bill in the Circuit Court of
Pinellsas County, Florida, to cancel this ocaveat, said suit

having been brought againgt James D, Hay and Lillian Mae Hay,
)Pages 13 to 15 inclusive, Transcript of Record.) The defendants
appeared in this case, but through neglect or oversight on the
part of their then counsel, a decree pro confesso Was obtained
againgt them and final deoree later entered. (See pages 23 and

24, Tranecript of Record. ) kA mdtion wa.e made to vacate the
decree pro confesso and final decree by the present counsel

for Lillian Mae Hay. Motion being denled, this case was

aprealed to the Supreme Court from the decision of the lower
courd, refusing to set aside the decree, was affirmed.

In the meantime, on the 30th day of June, 1924,
Lillian Mae Hay, Appellee herein, brought the present suit
against Lymaﬂ Salisburyvand Ruth Salisbury, for Specific
performsnce of Contract. (Pages 1 to 5 inclusive, Transcript
of Record.)  On the 6th day of April, 1925, the defendents,
or Appellees, filed a Plea of Rés Judicata. (See pages 7 to
27 inclusive, Transcript of Record.) To this Plea the
complainant filed on the 15th day of April, 1925, Replication.

(See pages 28 and 29, Transcript of Record.) On the 8th

—2—



day of May, 1925, this case having been set down for argument
upon Bill of Complaint, Plea and Replication, stipulation wase
entered into by counsel. (See pages 30 and 31, Transceript of
Record.) On‘the same 8th day of May, 1925, the court
rendered a decree or order upon the Bill, Plea, Replication
and Stipulation, susteining the Plea and dismissing the Bill
of Complaint. (Page 32, Transcript of Record.) (I wish

to call the attention of the Court to the fact that the
Order bears date April 8, 1925. Opposing counsel will agree
thie order bears an erroneous date, ahd should have been

May 8th as shown by the heading on the filing date, and also
by the date of Stipulation, and in the appeal was ordered

set out as having been made on the 8th day of May, which is
correct. ) From this order the Appellant appeéle. (Page 33,
Transeript of Record.)

ARGUMENT.

There are three Assignmentsvof Error, but each of
, them go to the same point and raise but ore point, and thaf is,
that the court erred in rendering a final decree dismissing
the Bill of Complaint inestead of finding that the matters and
things set forth in the complainant's Bill of Complaint had not
been 2djudicated ., and finding the equities with the ocomplainant,
and giving a decree in favor of the complainant. So we shall
argue this case on this basls of one Assignment of Error,

The Court will observe by reference to the original
Bill of Complaint filed by Lyman Saligbury in thie casé, (Page
13 et se qua.) that the Bill of Complaint in the original suit
brought by Lymen Saljsbury against Lillian Mae Hsy and James D,

Hay was brought gimply and solely for the purpose of removing
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from the record a caveat that had been prepared by James D.

Hay and caused to be filed and recorded in the records of
Pinellas County, Florida. (See Transcript of Record pages
13 and 14.) It is a well settled principle that & Court of

Equity will notvand cennos attemot to cancel & verbal agreement,

and certainly all that could be done in that case would be to
cancel the caveat which had been caused to be spreasd upcn the
recorde of Pinellas County, giving notice to the public
that theee parties had entered into & verbal contract to

purchase this property,
The Court will note that the present suit,

(Tranecript of Record pages 1 to 5 irclusive,) is predicated upon
a verbal contract setting out & case where a part of the
purchage money was paild and the purchaser placed in possession
of the property; &a purchaser ready, willing and able to buy the
property ﬁpon the terms agreed upon, and tendering and offering
to pay the purchase price under the terms and conditions of the
contract. So the original bill brought by Salisbury to coencel
a_caveat, and the present bill being bdbrought by the purchaser
under a contract on a verbal agreement to purchase this property,
cannot be said to be one and the same cause of action .

"The test of the identity of the cause of action
for the purpose of determining the question of res judicafa is
the identity of the_facts essential to the maintenance of the

action. "
Citing Prall v. Prall,
5C So, 888,
Ath and 7th headnotes.

Algo citing Harrison v. Pennington Paper Co.,
5 U. S. 314,

Again, the case of
- DeCosta wv. Divble,
24 So. 911
this princigle. was laid down.
A plea in equity setting up & former decree at
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bar must show that the former smit was substﬁntially be tween
the same parties, and for the mame subject matter, etc.

We wish further to call the attention of the Court
to the fact that the Appellant in this ‘cage wﬁs not the actor
in the original case, but in the original case the gult was
brought by Lyman Salisbury agaiﬁst the Appellant in this case,
and that suit wags asking a court of equity‘to decree only that
the caveat was null and void and of no effect, and the court
properly did so. If that case, or the Bill of Complaint in that
case had gone on and set up the facts as we have set them up
in'this.case, which facts are admitted by the Plea in the
present casge, to be true, and the ocourt had reondered a decree under
. guch facts, then we admit that we would be estopped from further
attempt to litigate these facts, but in the origiﬁal gult
Lyman Saligbury carefully omitted to mention the facts leading
'up $o the coveat, and the case as now presented by Lillian Mae
Hay has never been adjudicated'bv the lower court, or by this
court. It was a well settled principle of equity that he who
goes into equity must do so with clean hands, and this court
hae held in every case that has ever been before it where a
contract fqr gale of land was attempted to be set aside, foreclosed,
"6r'deClgred null and void, even for thé non-payment Ofvihstalments
on the purchase price, that the complaining party must offer to -
do eoquity, and in this case if is stated that at least One ..
Hundred Dollars was paid, accepted and retained by Selisbury es
vrart of the rurchase price, ahd this fact is admitted bty the Ples,
- for it is a well established principle that a plea in bar in
equity should not deny the equity of the bill, but brings forward

a fact which if true, dieplaces it, and in equity, as in law,

its office is to confess the rights and avoid it uvon matters dehors.

Citing 16 Enc. of Pleading & Practice, 598.
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S we see that the facts in the preeent case
are not the facts in the original case, end as above stated, a court
of equity could not cancel a verbal contract. | |

Now this principle being esfablished, what
ghould have been the decree.or order Qf_thdfcnurt upon the
argument of this case on the 8th day of May, 1925 when the
court entered its decree or order dismissing complainant's Bill
of Complaint? | |

The Court will note that there wae a Replic&tion~
filed to this Plea. (Transcript of Record, page 28.) That the
sald cause, instead of taking testimony, was tried upon
stipulation, which took the place of the teastimony. (Psges 30
and 31, Transcript of Record.) Then this case not having been
formerly adjudicated, or the facts in this case not having heen
formerly adjudicated, 2g attempted to be shown by the Plea, and
the Plea having admit+ed thé truthfulnesé of the allegations
of the Bill of Complaint, the court ghould have entered a decree
in favor of the complginant upon the aliegations set forth in
the Bill of Complaint. |
We admit the entire sufficiency of the Plea and stake the results
on its falsity in fact.

| 18 Cyc. 298.

18 Enc. Pleading & Practide, 885,

"Ag a replication confesses the sufficiency
of the plea the whole case turne on the determination of the
igsiies =0 made. If the defendant proves‘his plea, the bill
ghould be dismiesed either as a whole, oT to the extent covered
by the plea. If the defendant fails to prove his plea he will
not be rvermitted to answer; and vlaintiff may *take his decree
according to his casge as stated in his bill."

16 Cyc. 296 and 297.
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Now in this case a stipulation having acted
as testimony, and the case having been submitted for final |
hearing upon Bill, Plea, Replication and Stipulation, if this
Honorable Bourt determine that the facte in this case hed not

been adjudicated, then our contention is thet we are entitled

" to an order of this Honorable Court directing the lower court

to enter a decree'in favor of the complainantyin the present
case upon thevfaqts set forth in the Bill.of Complaint, which
under the law, are admitted by the Plea of res judicata,
Again citing /

15 Enc, Pleading & Practice, 598,

Also same volume, p.587.

We call the attention of this court to the four
(4) identities under which a judgment or decree in one proceeding
can be successfully pleaded in bar to a second proceeding; accord-

ing to a learned authority, there must be a concurrence of four(4)

conditions, to-witi- _
| : Lo

Identity in the thing sued for or subject matter
of the suit.
Identity of The cause of action.
s |

Identity of persons and of parties to the action.
Iv.
Identity of the quality in the person for or

II.
3

-4

[ 3

against whom the-claim is made.

A‘déstincfion is made by the authority of a difference between the
case of g.judgment offered as evidence of some particular question
which was adjudicated in a formér controversy and the case of a
decree as in the instant case, which is set up as a bar to the
maintenance of the cause of action. See,

Black on Judgments, 2nd. edition, Vol. 2, Section
610. ‘
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15 R.C.L., Section 429,
City of FNew Orleams v,
Citizens Bank, (U.S.), 42 L. Ed. P,208

But 1t may be contended by the learned counsel for
apvellee that the estopvel of a decree binds the litigent
by not only what point was'involvéd in the litigation, but
ag to any other admissible matter which might have beecn offered
as a defenee. Applying the reasoning of Mr. Black and of
the courts in discharging the congtruction of the four (4)
identities, 1t is apparent.that'the appellant could not have
introduced in evidence the subject matter of the present bill
of complalnt for the obvicous reason that in the formsr suit,
the purpose of the bill was merely to cancel a caveat, which
instrument was not entitled of record. The decision of said
sult in no way involves the law with reference to specific
verformance.

The Final Decree in the former suit (pages 23 ahd 24 Transcript
of Reoord) covers considerably more than the Bill of Complaint
asked for in said ocause, (pages 13 and 14, Tronecript of
Record) but even the Final Décree itself is not broad enough,
even if permiasible, tb enjoin anvone from asserting their
‘rights under a verbal contract, or permissible for & court of
equity to cancel a verbal contract. This Final Decree referred to
does not enjoin the present comnlainant or appellant, from
aggerting her rights under the contract for purchase of this
property wder the conditions of the oase stated, as is stated in
the present Bill of Complaint. (pages 1 to 5, Transcript of
Record.)

In our conclusion we wish to reiterate thet the former
suit wee onlvy for the purpose of canceling a caveat which had
been spread upon the record, and in no way couid it affect the

rights under the preseﬁt Bill, which is predicated upon a

contract, not of record, for specific performance where the
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allegations of the Bill of Complaint show that & part of the
vurchase money was paid and accepted, ard the wouldbe purchaser,
the appellant herein, placed in possession of the property, and
under the allegations of the Bill of Complaint and admissions

made by the Plea in the present suit, the appellant was ready,
willing ard able to perform her part of the contract, and was
anxious to perform her part of thé'oontract, and is gtill ready,
willing and able to perform, and this court having held previously
that specific performance can be rredicated upon & verbal contract
where the terms of the contract are clear, we belleve we are
entitled to a reversal of this case, we having shown plainly

that the matfers and things sought to be adjudicated in the
present suit were not, and could not have been adjudicated in

the former suit, ard upon reversael under the authorities above

set forth, we are entitled to an order of this Honorzble Court
directing the lower court to enter a decree for the complairant

or apneilant upon the matters set forth irn her Bill of Complaint
and admitted'by the Plea to be true. The Appellees have had their
day in court and had their choioekto have answered, but when they
filed their plea in the present suit they gtaked their all upon
the plea, and when they failed, as we believe'they}have done,

then they are not entitled to answer under the authorities above
cited, but we are entitled to a decree, and we believe this
Honorable Court will so instruct the lower court.,

Reaspectfully submitted,




