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BRIEF OF COUIJSEL F3R APPELLANT, 

Some time just p r i o r  to  January, $924, L i l l i a n  we 

I Bay, through her  brother James Dm Hay, entered in to  negotiations 

I w i t h  Lyman Salisbury, one of the defend--ts herein, f o r  the 

Lot Three ( 3 )  of Ye S. Smi th'e Re-Plat 

I of Block Five (5) of Lakeside Subdivision, 

St. Petersbtuzg, Florida, 

Terms and conditions of ~ u r c h a s e  mere agreed upon 

ard thereaf te r  Lymm Saliebury and wife tandered a contract t o  

L i l l i a n  Mae Hsy, setting out i n  specif ic  terms, rn had. &reedy 

been agreed upon, except-that there were eome reslervations o r  

easemeots proirlded fo r  i n  the writ ten con-l;rsct tha.D had not; been 

mertioned i n  the verbal contract. 
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At the  time of the verbal agreement L i l l i a n  Bdse h y  

was placed i n  possession of the property, a mall building 

having been previousky erected thereon, and a f t e r  some 

negotiations between the par t ies ,  and f a l l i n g  t o  agree because 

of the difference between the writ ten contraat m-d the verbal 

agreement, L i l l i a n  M a e  Hay, through her agent, James D. Hay, 

caused to be prepared and epread upon the reoords of Pinel las  

County a notice o r  caveat, which W i l l  be found i n  the record, 

se t t ing  up i n  genered terms tha t  L i l l i a n  Mae Hay had purchased 

t h i s  property and was ready to  cornply with the terms of the 

purchase, e tc .  On the 24th day of January, 1924, Lyman Salisbury, 

one of the appellees herein, f i l e d  a b i l l  i n  the  Circuit Court of 

P ine l las  County, Florida, t o  cancel t h i s  oaveat, said suit 

having been brought against James D. Hay and L i l l i a n  M a e  Hay, 

)Pages 13 t o  15 inolusive , Transcript of Record. ) The defendants 

appeared i n  t h i s  case, but through neglect o r  oversight on the 

pa r t  of t h e i r  then oounsel, a decree pro oonfeseo f RS obtained 

against them and f i n a l  deoree l a t e r  entered. (see peges 23 and 

24, Tranecript of Record, ) A motion was made t o  vacate the 

decree pro confess0 and f i n a l  deoree by the present counsel 

f o r  L i l l i an  Mae Hay. Motion being denied, thf e case was 

appealed t o  the Suprene Court from the deoieion of the lower 

court,  refusing t o  s e t  as ide the deoree, was aff  inned. 

I n  the meantime, on the 30th day of June, 1924, 

L i l l i a n  BdeLe Hay, Appellee herein, brought the present s u i t  

against Lyman Salisbury and Ruth Salisbury, f o r  Speoific 

performanae of Contract. (pagee 1 t o  5 inclusive, Tranecript 

of Reoord. ) On the 6 th  day of April, 1925, the  defendante, 

o r  Appellees, f i l e d  a Plea of Res Judicata. (See pagee 7 t o  

27 incl_usive, Transcript of Record, ) To t h i s  Plea the 

complainant f i l e d  on the 15th day of April ,  1925, Replication. 

(see Fagee 28 and 29, Transcript of Reoord. ) On the 8th 



day of h y ,  1925, t h i s  case having been s e t  dom- f o r  argument 

I upon B i l l  of Complaint, P lea  m.d Replication, s t i p u l a t i o n  wae 

I entered i n t o  by aouneel. (see pagee 30 and. 31, Transcript of 

I Reoord. ) On the same 8th  day of May, 1925, the court 

rendered a decree o r  order  upon the  B i l l ,  Plea, Replication 

and St ipula t ion,  sustetinlng the  Plea  and dismissing the B i l l  

of Compla.int. (page 32, Transcript of Record. ) (I wish 

t o  c a l l  the a t t en t ion  of the  Court t o  the f a c t  that  the 

Order bears  da te  April  8, 1925. Oppoering counsel w i l l  agree 

I t h i s  order  b e a r s  m erroneous date,  and should have been 

I May 8th as shown by the heading on the f i l i n g  da te ,  a l so  

I by the date of St ipulat ion,  and i n  the appeal was ordered 

I s e t  out as having been made on $he 8 th  day of May, which Is 

correct .  ) From t h i s  order  the Appellant appede. (page 33, 

Trmscr ipt  of Record. ) 

I A R G U M E N T ,  

I There a r e  three  Assignments of Error, but each of 

them go t o  the  8me po in t  and. r a i s e  bu t  oEe point ,  and that  is, 

that the cour t  er red i n  rendering a f i n d .  dearee dismissing 

the  B i l l  of Complaint ins tead  of f inding tha t  the  matters  and 

th ings  s e t  f o r t h  i n  the aomplainantl s P i l l  of Complaint had not  

been- art judioated ., and f indiog the e q u i t i e s  w i th  the  oomplain%n.t, 

and giving a decree i n  favor  of the oomplainant. So we s h a l l  

argue t h i s  case on t h i s  bas l e  of one As~igrrment of Error* 

The Court w i l l  observe by reference t o  the o r ig ina l  

B i l l  of Complaint f i l e d  by Lyman Salisbury i n  t h i s  case, (page 

13 e t  s e  qua.)  t h a t  the B i l l  of Complaint i n  the  o r ig ina l  euit 

brought by ~ymm m~isbuxcy against  L i l l i a n  Mae H ~ < Y  and James Da 

Hay was brought simply and solely f o r  the purpose of removing 



from the reoord 6 caveat tha t  had been prepased by James D. 

Hay w-d oaueed t o  6e f i l e d  and recorded i n  the records of 

P ine l las  County, Florlde~r (see Trmacript  of Record pages 

13  a d  14. ) It  i s  a well se t t led  prinoiple t h a t  a Court of 

Equity w i l l  not md can1203 attempt t o  cancel a verbal eyyreement, 

and ce r t a in ly  all t ha t  aouU be done i n  tha t  case would be t o  

cancel the caveat which had been caused t o  be spreed upon the  

recorde of Pinellag County, giving not ice  to the  public 

t h e t  these p a r t i e s  had entered into  a verb>al contract  t o  

purohase t h i  s property. 

The Court w i l l  note t h a t  the present su i t ,  

( Transcript of Record pages 1 t o  5 i~c1uBive,  ) i s  predicated upon 

a verbal contract  s e t t ing  out a case where a p a r t  of the 

pxrchase money was paid and the purchaser placed i n  possession 

of the  property; a purchaser ready, williw and able t o  buy the 

property upon the terms agreed upon, and tendering and offer ing 

t o  pay the purchase prioe under the  terms and. conditione of the 

contract.  the or ig ina l  b i l l  brought by Salisbury t o  ce.ncel 

a caveat, and the present b i l l  being brought by the purohaeer 

under a contract on a verbal qreement t o  purchase t h i s  property, 

cannot be said t o  be one and the same cause of act ion . 
nThe t e s t  of the  iden t i ty  of the ca.uae of act ion 

f o r  the  purpose of determining tlyi question of r ea  judicata i s  

t h e  ident i ty  of the f a o t s  essent ia l  t o  the maintena;r.ce of the  

action.  

Citing P r a l l  v. Pra1.1, 
50 So. 866, 
5th md 7th headmtte,  

Also c i t i n g  Harrison v. Pennington Paps? Co., 
5 U. S. 314. 

A q a ~ n ,  the  case of 
DeCosta v. Dibble, 
24 So. 911 

t h i s  ' prf nci@8. was l a i d  down. 

A plea i n  equity se t t ing  t q  a former deoree a t  



bar  must show tha t  the former &it was substant ia l ly  betueen 

the same par t ies ,  and for  the eame subject matter, etc. 

me f i s h  further to  c a l l  the a t tent ion of the Court 

to  the f ac t  t h a t  the Appellant i n  t h i s  'case was not the Wtor  

i n  the or iginal  case, hut i n  the or iglnal  ca.se tfre mit  WBS 

brought by Lyman Salisbury a@;z,inst the Appellant i o  t h i  s case, 

a,nd t h a t  s u i t  was asking a court of equity t o  deoree only tha t  

the caveaft was n u l l  ancl void and of no e f fec t ,  a ~ d .  the oourt 

properly did so. I f  tha t  oase, ox the B i l l  of Complaint i n  that 

case had gone on and set  up the facat;s as we have s e t  them up 

i n  t h i s  case, which f a c t s  are adrnitted by the Plea i n  the 

present case, t o  be true, and the oourt Sad rrnderea a decree under 

such fac t s ,  then ae  *it tha t  we muld be estopped from fur ther  

attempt to  l i t ig3 , te  these f ao t s ,  but i n  the or iginal  s u i t  

L p a n  Salisbury careful ly  omitted to mention the f a c t s  leading 

up t o  the ca+veat, and the oase a s  nom presented by L i l l i a n  Mae 

b y  has never been adjudicated by  the lover oourt, o r  by t h i s  

bourt.  I t  was a well s e t t l e d  principle of equity t h a t  he who 

goes in to  equity m u ~ t  do so with cleen hands, and t h i s  court 

 ha^ held i n  every case t h a t  has ever been before it where a 

contract  f o r  sa le  of land w a s  attempted t o  be se t  aside, foreclosed, 

Br declared n u l l  an8 void, even f o r  the non-payment of kstalrnente 

or_ t he  purohsse price,  that the mrnplainSng party must of fer  t o  

do equity, and i n  t h i s  case i t  i s  etatea that at l e a s t  One 

Hundred Dollars was paid, accepted a ~ d  retained by Sali  abury a s  

p a r t  of the purchase price, and t h i s  f a c t  i s  admitted by the Plea, 

f o r  i t  i s  a well established principle that; a plea  ir! bar i n  

equi ty  should not deny the equi ty  of the b i l l ,  ht  bring8 forward 

a, f a c t  m ~ c h  i f  true,  displaces  it, and i n  equity, as ip. law,  

i t s  of f ice  i s  t o  c o ~ f e s s  the rhghts and avoid it u..>on matters d-ehors. 

Citing 16 Eno. of Plea-ding 8c Practice,  598. 



- So m see that the f a c t s  i n  the preeent case 

a re  not the fac.t;s i n  the or ig ina l  case, and aa abcve stated, a cour t  

of equlty could not oanoel a verbal contract.  

Now th i  s principle being e sta,blfshed, what 

should have been the decree o r  order of thd.' murt upon the 

argument of t h i s  case on the 8th day of May, 1925 when the 

cour t  entered i t s  decree o r  order dismissing oomplainmt's B i l l  

of Complaint? 

The Court w i l l  note t h a t  there was: a Replication 

f i l e d  to t h i s  Plea.  ransc script of Record, page 28. ) That t h e  

sa id  cauee, instend of t&king testimony, wae %ried upon 

~ t i p u l e ~ t i o n ,  mBich took the place of the teatimooy. (Psges 30 

a d  31, T r a n ~ c r i p t  of Record. ) Then t h i s  oaee not havirrg been 

formerly d jud ica ted ,  or the f ao t s  i n  t h i s  oase ~ o t  having been 

formerlv adjudicated, as attempted to be shown by the Plea, and 

the  Plea having admitLed the truthful?ne~s of the a l legat ions  

of the B i l l  of Complaint, the court should have entered a deoree 

j,n favor of the comnlainant upon the a l legat ions  se t  f o r t h  i n  

the  B i l l  of complaint. 

We admit the en t i re  sufficiency of the Plea and stake the r e s u l t s  

or! i t e  f a l s i t y  i n  fac t .  

16 cyc. 296. 

18  Enc. Pleadirg 8e Practice, 685. 

"As a repl icat ion aonf e see s the 8u.f f iciency 

of the plea the  vhole case turns  on the determinatj-on of the 

issues so made. I f  the defendant proves his plea,  the b i l l  

should be dismfeeed e i the r  a s  a whole, o r  to the extent covered 

by the plea. I f  the defenclant f a i l s  t o  prove h i s  plea, he w i l l  

not be permitted to  anmer, and ? l a in t i f f  may fake h i s  decree 

acsordlrg to  b i s  case as etated i n  h i s  b i l l .  

16 Cyc, 296 m-d 397. 
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I 8s testimony, and the aase having been submitted f o r  f i n a l  

hearing upon B i l l ,  Plea, Replication and Stipulation, i f  t h i a  

Honorable eourt determine t h a t  the f a c t e  i n  thS s case had cot  

beor adjulicate8, +,hen our contention i s that  we are en t i t l ed  

to  an order of t h i e  Honorable Court di rect ing the leer court 

t o  en te r  a decree i n  favor of the complainant i n  the preser t  

case upon the f a a t s  set  f o r t h  i n  the B i l l  of Complaint, which 

under the law, a re  admitted by the Plea of res judicsta. 

16  Em. PleRding & Practice, 598. 

Also same volume, p. 587. 

We c a l l  the a t tent ion of t h i s  court t o  the four 

I (4) i d e n t i t i e s  under which a judgment or decree in one procee-g 

I can be successfully pleaded i n  b a ~  t o  a second proceeding; accord- 

ing  t o  a learned authority. there m u s t  be a concurrence of fotu(4) 

conditions, to-wit$- 
I. - -- . . 

Ident i ty  in the thing sued fop or subject matter 

of the suit. 
I f *  

Iden t i ty  of xe cause of action, 

111. - 
Ident i ty  of persons and of par t ies  t o  the action. 

IV. - 
Ident i ty  of the qual i ty  i n  the person for  o r  

against  whom the.  claim is made. 

A &tinct ion i s  made by the authority of s difference between the 

~ case of a judpent  offered as  evidence of some par t icu lar  question ~ which was adjudicated i n  a former controversy and the case of a 

decree as i n  the ins t an t  case, which is s e t  up as a bar t o  the 

maintenance of the cause of action, Bee, 

Black on Judgments, Znd, edit ion,  Vol. 2, Section 
610. - 7- 



15 R o C o I t o ,  Section 429, 
C i t y  of Xew Orleane v, 
Citizens Bank,  (u.s.),  42 L. Ed. P,ZOd) 

B u t  it map be contende8 by tke learned counsel fo r  

-pellee tha t  t5e estopgel of a decree binds the l i t i g e n t  

bp not only mhat point. nrhs involved f n  the l i t fga t foo ,  but 

ss t o  aEy other a d m i  esibla matter which might have been offered 

ns a defenee. Applying the reasoning of M r .  Black and of 

the courts  i n  discharginpr t?le constrvction of tbc four (4) 

i d e n t i t i e s ,  it i s  appareot. t h a t  the a ~ p e l l m - t  cou7,d not have 

introduced i n  evid-enoe the subject matter of the present b i l l  

of complaint f o r  tlze obvious reason that  i n  the formax su i t ,  

t 2 e  purpose of the b i l l  was merely to  cancel a caveat, which 

instrument was not en t i t l ed  of reoord. The decision of eaid 

s u i t  i n  no m y  involves the law with reference to  specif ic  

The F i n d  Decree i n  the former suf t 23 and 24 Transcript 

of Record) covers oonsicl.ertzbly more than the B i l l  of Compt-a~nt 

asked fo r  i n  m i d  oause, (pages 3.3 a c t  14, Trzoscript of 

Record) h ~ t  even the F i n d  Decree i t s e l f  i s  not broacl enough, 

even i f  penniasible, to enjoin anyone from asser t inc t h e i r  

r l ~ l l t s  m 4 e r  a v e ~ b a l  contract,  o r  permissible for  a court of 

equi ty  to cm-cel verbal coptract.  This  Final Decree referred t o  

does not enjoin the present comy?laii~.ant o r  appellant, from - basextiny ,-I her r i g h t s  under t'rle contract f o r  purchase of t h i e  

p r o ~ e r t y  uder t:le conditions of the aase stated,  as i s  s ta ted i n  

the  present B i l l  of Complaint. (paSes 1 to  5, Transcript of 

+9ecord. ) 

I n  o-xr conclusion we wish to r e i t e r a t e  t h a t  the former 

s u i t  W?.S onlv for the purnlse of canceling cs.veat which hadl 

?seer spread upon the reoord, and i r _  no way could i t  a f fec t  the 

r i g h t s  mder the presect B i l l ,  w3ich i s  predicated upon a 

contract ,  not of record, f o r  spe b i f  i c  performance where the 



a l lega t ions  09 the B i l l  of Complaint show tha t  a par t  of the 

:-xrchase mooey was paid and accepted, alld the wouldbe purchaser, 

the  ~ p p e l l a n t  herein, placed i n  possession of the property, 

un&er the al legntions of tFe B i l l  of completi~.t and admissions 

ma,de by the Plea i n  the present suit, the  appellant was ready, 

willir! md able t o  perform her par t  of the contract, a11d was 

anxious to perform her par t  of the oontract, and i s  s t i l l  rendy, 

wil l ing m-d able t o  perform, and. t h i s  court havlng held previously 

t h a t  specific performame cam be ~ r e ' i l c a t e d  upor, a verbal contract 

mkexe the terms of the contract are clenr,  nre believe we are 

e n t i t l e d  t o  a, revereal of t h i s  caw,  we having shown plainly 

t h c t  tke matters a ~ d  t3ings s o q h t  to be adjudicated i n  the 

p r e s e ~ t  suit were not, a ~ d  could not have been adjudicated i n  

3;%n former su i t ,  ar,d upor_ reversal under the au thor i t ies  above 

re?; for th ,  are en t i t led  to  $r_ order of t h i s  Honorzble Court 

d i rec t inq  t h e  lower court to enter a decree f o r  the complairafit 

o r  a m e l l a n t  upon the matters set. for th  ir, her B i l l  of Complaint 

admitted by the Plea to  be true. The Appellees have had t h e i r  

Bap i n  must  and had t h e i r  choice to  have anwered, but  *en they 

f i l e 4  the i r  plea i n  the pre~lent  suit they staked the i r  dl upon 

the plea, an& wherr they fa i led ,  as we believe they have done, 

then they are not en t i t l ed  t o  answer uncles the au thor i t ies  above 

c i t ed ,  but we a re  en t i t l ed  to  a decree, and we believe t h i s  

IIo~orable Court w i l l  so i n s t ruc t  the loner court, 

Respectfully submitted, 


