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\'
STATEMENT OF | NTEREST

The Legal Aid Society of Palm Beach County’s Juvenile
Advocacy Project has been representing children through court
appoi ntnents and referrals fromthe community for ten years
serving in excess of two hundred children per year. The
Juveni | e Advocacy Project represents these children in cases
i nvol vi ng education, delinquency, dependency, custody, and
mental health matters. Legal representation is provided in
order to obtain appropriate services to neet the children’s
| egal , psychol ogi cal, educational, and residential placenent
needs.

The Juvenil e Advocacy Project has a strong interest in
this case since it inplicates the courts’ power to ensure that
children’s rights are protected as they have been historically
under parens patriae jurisdiction. The outcone of this case
may det erm ne whether children will maintain that protection

as they litigate controversies before the courts.

SUMVARY OF THE ARGUNMENT

In reversing the trial court, the Fourth District Court
of Appeal held an arbitration agreenent entered into by a
parent on behalf of his or her child in a commercial context

i s unenforceabl e against the child. Shea v. d obal Trave
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Marketing, Inc., 28 Fla. L. Wekly D2004, D2005 (Fla. 4th DCA

2003). The court found the subject arbitration agreenent
violated the State’s public policy of protecting the rights of
children. 1d. at D2006. The court adopted the analysis
pronounced by the Suprene Court of Colorado relying in |arge
part on the analysis of the Suprenme Courts of Washi ngton and

Ut ah. Id. at D2005. In Cooper v. The Aspen Skiing Co., 48

P.3d 1229 (Colo. 2002), the Col orado Supreme Court held

Col orado’ s public policy affords m nors significant
protections which preclude parents or guardians from

rel easing a mnor’s own prospective claimfor negligence.
We base our hol ding on our understandi ng of Col orado’s
public policy to protect children as refl ected by

| egislation protecting mnors as well as decisions from
ot her jurisdictions, which we find persuasive.

Cooper, 48 P.3d at 1232-33. The Col orado Suprene Court, along
wi th Washi ngton and Mai ne courts, rejected the argunment that
i ndi vidual rights should succunb to that of commrerci al

enterprise. |1d. at 1232; Scott v. Pacific West ©Muntain

Resort, 834 P.2d 6 (Wash. 1992); Rice v. Anmerican Skiing Co.,

No. CV-99-06, 2000 Me. Super. LEXIS 90 (Me. May 8, 2000).
These states, |like Florida, rely on tourismfor revenue.

Fl ori da has accorded special protections of children' s
ri ghts which the courts have exercised jurisdiction to

saf eguard and pronote. See, e.g. Attorney Ad Litemfor D. K

v. The Parents of D K., 780 So.2d 301 (Fla. 4th DCA 2001);




Gammon _v. Cobb, 335 So.2d 261 (Fla. 1976); Fla. Stat. 88

744.1012, 744.301, 744.387(2) (2002). Based on a review of

Fl orida’ s public policy of protecting children, a parent
cannot bind a child to an arbitration agreenment. The Fourth
District Court of Appeal’s decision is consistent with the
public policy of this State to protect the rights of children.
Therefore, this Court should affirmthe Fourth District Court

of Appeal ' s deci si on.

ARGUMENT

THE PUBLIC POLICY OF PROTECTING CH LDREN' S RI GHTS AND OF

MAI NTALNING THE COURT'S PARENS PATRIAE JURISDICTION IS

CONSI STENT W TH THE FOURTH DI STRICT COURT OF APPEAL’S
HOLDI NG THAT A PARENT CANNOT BIND A CH LD TO AN ARBI TRATI ON
AGREENMENT.

Children’s rights have been expanding steadily in scope
over the years with nost of the courts of this country playing
a role in establishing a nyriad of children s rights.
Consequently, children are no | onger spectators in the
enf orcenent of their own rights.

Among the rights of children the United States Suprene
Court has established are the rights to free speech, Tinker v.

Des Moines School District, 393 U S. 503 (1969), religious

freedomin school, Board of Education v. Mergers, 496 U S. 226

(1990), free and equal public education, Goss v. lLopez, 419




U.S. 565 (1975); Brown v. Board of Education, 347 U S. 483

(1954), an attorney, notice, confrontation, cross-exam nation,

and freedom of self-incrimnation, In re Gault, 387 U.S. 1

(1967), freedom from unreasonabl e searches and sei zures, New

Jersey v. T.L.O., 469 U S. 325 (1985), and waiver of the

rights to be silent and to an attorney. Fare v. M chael C

442 U.S. 707 (1979). Federal circuit courts have established

a child's right to freedomfromharmwhile in state care,

Taylor v. Ledbetter, 818 F.2d 791 (11th Cir. 1987), and to sue
for damages when injured by a child welfare agency’ s failure

to protect or failure to provide necessary care. Doe v. New

York City Dept. of Social Services, 649 F.2d 134 (2d Cir.

1981).

Simlarly, Florida courts have been strong proponents in
establ i shi ng and expanding children’s rights. Children have
the ability to make heal thcare decisions for thenselves in an
enmergency, Fla. Stat. 8§ 743.064 (2002), and m nor femal es may
make medi cal or surgical healthcare decisions for thensel ves
and children born to them Fla. Stat. 8 743.065 (2002).

Children may sue their parents for negligence, Ard v. Ard, 414

So.2d 1066 (Fla. 1982), nmay act as trustees, Persons v. Pflum

135 So. 878 (Fla. 1931), and may enter into binding contracts

for necessities. Lee v. Thonpson, 168 So. 848 (1936).




Unmarried children may execute valid consents to adoption,

Pugh v. Barw ck, 56 So.2d 124 (Fla. 1952), or sign consents

termnating their parental rights to their children. E.L. V.

Departnent of Health and Rehabilitative Services, 700 So.2d 3

(Fla. 1st DCA 1997). Children may acquire property or be the

grantee of a deed, Watkins v. Watkins, 166 So. 577 (Fla.

1936), and may work in the entertai nnent industry or as pages
for the Florida Legislature. Fla. Stat. 8§ 450.021 (2002).
Further, children may invoke or waive constitutional or

statutory rights. See, e.qg. Attorney Ad Litemfor D K. v. The

Parents of D. K., 780 So.2d 301 (Fla. 4th DCA 2001)(child can

protect his or her nmental health records from disclosure to
parents). In addition, children possess a constitutional
right to access the courts as provided by Article 1, section
21 of the Florida Constitution. Further, the constitutional
right to privacy is afforded “to every natural person”

including mnors. S.C. v. Guardian Ad Litem 845 So.2d 953,

958 (Fla. 4th DCA 2003).

The intention of this State to not only expand children’s
rights, but to also hold children to a higher standard with
regard to personal responsibility is reflected in the State’'s
expectations for children. For exanple, at any age a child

may be prosecuted as a juvenile delinquent, Fla. Stat. 8§



985. 201 (2002), be tried as an adult as young as the age of
14, Fla. Stat. 8§ 985.227 (2002), be convicted of offenses

puni shabl e by death or life inprisonnment, Duke v. State, 541

So.2d 1170 (Fla. 1989), and be expected to maintain a
relationship with their attorney and participate in their
def ense as woul d any adult defendant. Fla. Stat. § 985.203
(2002).

Hi storically, it is the courts in this State that have
been responsible for ensuring that children are treated fairly
and that their rights are protected. This authority
originates fromthe doctrine of parens patriae and the courts

i nherent authority to protect children. 1n re Beverly, 342

So.2d 481, 484 (Fla. 1977). The arbitration clause which
Petitioners and am ci purport to be valid contravenes the
courts’ authority to protect children. Arbitration clauses
executed by a parent on behalf of his or her child, but for
the ability of the parent to fulfill his or her |ega
obligation arising fromthe parent/child relationship, operate
to jeopardize the courts’ authority to protect children. In

Prima Paint Corp v. Flood & Conklin Mg. Co., 388 U. S. 395,

407 (1967), Justice Black, in the dissent, recogni zed that
arbitrators who are designated to adjudicate the |ega

validity of issues “need not even be |awers, and in all



probability will be nonlawers, wholly unqualified to decide
| egal issues, and even if qualified to apply the | aw, not
bound to do so.”

Hol di ng that a parent cannot bind his or her child to an
arbitration agreenment enforces this State’s public policy of
protecting children’s rights and nmaintaining the court’s
parens patriae jurisdiction. Even though a parent enjoys
broad discretion with regard to his or her child, this
di scretion is not without its limtations. “[P]larents cannot
in all circunstances control the exercise of their child' s
rights [as] not all decisions are renoved froma mnor.”

Attorney Ad Litemfor D.K. vs. The Parents of D. K., 780 So.2d

301, 304-05 (Fla. 4th DCA 2001). Likewise, the United States
Suprene Court has recognized that
[I]t is cardinal...that the custody, care and nurture of

the child reside first in the parents, whose primary
function and freedom i nclude preparation for obligations

the state can neither supply nor hinder.... But the
famly itself is not beyond regulation in the public
interest.... And... rights of parenthood are [not] beyond
[imtation.

Prince v. Massachusetts, 321 U S. 158 (1944) (citations

omtted). Simlarly, the Col orado Suprene Court held, in a

case upon which the Fourth District Court of Appeal relied,
[w hile we certainly agree that parents have a liberty
interest in the ‘care, custody and control of their

children,” we do not believe that right enconpasses a
parent’s decision to disclaima mnor’s possible future

7



recovery for injuries caused by negligence by signing a
rel ease on the mnor’s behalf [thereby] effectively
elimnating a child s right to sue an allegedly negligent
party for torts commtted against him It is, thus, not
of the same character and quality as those rights

recogni zed as inplicating a parents’ [sic] fundanmental
liberty interest in the ‘care, custody and control’ of
their children.

Cooper v. The Aspen Skiing Co., 48 P.3d 1229, 1235 (2002). As

the Fourth District Court of Appeal decided in this case, the
State as parens patriae may restrict a parent’s control over
wai ving his or her child s rights to sue a tortfeasor in a
court of law. Consequently, this Court should affirmthe

court’s deci sion.

1. TH S COURT SHOULD AFFIRM THE FOURTH DI STRICT COURT OF
APPEAL’S DECISION SINCE A PARENT DOES NOT HAVE THE
AUTHORI TY TO CREATE A BINDI NG ARBI TRATI ON AGREEMENT ON
BEHALF OF HHS OR HER CHI LD

The Fourth District Court of Appeal held that “a
parent...does not have the authority to bind a mnor child to

arbitrate potential personal injury clainms.” Shea v. d obal

Travel Marketing, Inc., 28 Fla. L. Weekly D2004, D2005 (Fl a.

4t h DCA 2003). In reaching this conclusion, the court applied
“ordinary principles of contract |aw’ and adjudged the issue
to be a question of formation of an arbitration agreenent, not
one of scope. 1d. The court further stated that a

consi deration of public policy grounds is proper in a



determ nation of formation of an arbitration agreement. [d.
The Fourth District Court of Appeal’s holding that the
issue in this case is one of formation is confirmed by a
review of case law. In Florida, “[a]n arbitration clause can
be invalidated on such grounds as exist ‘at law or in
equity’...and can be defeated by any defense existing under

the state | aw of contracts.” Powertel, Inc. v. Bexley, 743

So.2d 570, 574 (Fla. 1st DCA 1999). Federal jurisprudence is
in agreenent. The United States Suprene Court has recognized
that the validity of an arbitration agreenment is determ ned by
considering issues relating to the making of the arbitration

agreement. Prim Paint Corp. v. Flood & Conklin Mg. Co., 388

U.S. 395, 404 (1967). The “making of the arbitration

agreement” concerns t he question of the very existence of
the [contract] which enbodies the arbitration agreenent....’”

PMC, Inc. v. Atonergic Chenetals Corp., 844 F.Supp. 177

(S.D.N. Y. 1994). The “very existence” of a contract is
determ ned by basic state-law contract principles. First

Options of Chicago, Inc. v. Kaplan, 514 U S. 938, 944 (1995).

When there is a dispute as to the “very existence” of a
contract, “there is no presunptively valid general contract
whi ch would trigger the district court’s duty to conpel

arbitration....” Chastain v. Robinson-Humhrey Co., 957 F.2d




851, 854 (1l1lth Cir. 1992).1
No contract is created unless all parties have agreed to

its terns. Acevedo v. Caribbean Transportation, lnc., 673

So.2d 170, 173 (Fla. 3d DCA 1996)(“[c]ourts are powerless to
conpel arbitration in the absence of a contract in which both
parti es have agreed to submt their grievances to
arbitration”). “It is hornbook |law that to be bound one nust
be a party to a contract, and there is no arbitration

exception to this principle of law.” Liberty Commnications,

Inc. v. MClI Tel ecommunications Corp., 733 So.2d 571, 574 (Fla.

5th DCA 1999). Cenerally, one is a party to a witten

contract if he or she has signed the contract. Coleman v.

State, 174 So. 829 (Fla. 1937). However, parties affixing
their signatures to a contract nust have the capacity to do

So. Hogan v. Suprene Canp of Anerican Wodnen, 1 So.2d 256

(Fla. 1941). |If one has the capacity to sign, one then has
“the power to agree to settlenment of disputes under the

contract by arbitration.” Paid Prescriptions, Inc. V.

Depart nent of Health & Rehabilitative Services, 350 So.2d 100,

1 Petitioners and am ci assert that the Federal
Arbitration Act (FAA) applies. However, petitioners
and am ci msconstrue the FAA's application by
m xi ng scope of a contract with formation of a
contract. The FAA governs the arbitration process
only if an arbitration agreenent has been forned
according to state-law contract principles.

10



102 (Fla. 1st DCA 1977). A mnor |acks capacity to sign a

contract due to the mnor’s age. Lee v. Thonpson, 168 So. 848

(Fla. 1936); Dilallo v. Riding Safely, Inc., 687 So.2d 353

(Fla. 4th DCA 1997). Therefore, the issue beconmes whether a
parent’s signing of an arbitration agreenent on behalf of his
or her child creates a binding contract upon the child. The
Fourth District Court of Appeal correctly concluded that an
arbitration agreenment executed by a parent on his or her
child s behalf violated Florida s “public policy favoring
protection of mnors.” Shea, 28 Fla. L. Wekly at D2006. 2
The Fourth District Court of Appeal, in considering this
i ssue, applied a simlar analysis as that used by courts in
Col orado, Washington, and Utah. Shea, 28 Fla. L. Wekly at

D2005. I n Cooper v. The Aspen Skiing Co., 48 P.3d 1229, 1230-

31 (Col 0. 2002), the Col orado Supreme Court *“granted

certiorari to determ ne whether Col orado’s public policy

2 The issue presented in this case is not the sane as
t hat presented in Buckeye Check Cashing, Inc. v.
Cardegna, 824 So.2d 228 (Fla. 4th DCA 2002),
currently pending review before this Court. In
Buckeye, the issue is whether the court can
determine if a contract nutually assented to and
containing an arbitration agreenment is neverthel ess
illegal and therefore unenforceable. 824 So.2d at
230. The present case is distinguishable from
Buckeye in that the child questions the very
exi stence of the arbitration agreenent, contending
the el enment of assent to the contract is not present
and therefore no contract was forned.

11



allows a parent to validate excul patory provisions on behalf
of [her] mnor child.” The case arose when a child suffered
injuries while training on a ski race course. 1d. at 1231
Prior to the child becom ng injured, both the nother and the
child signed a release of liability. 1d. The trial and
appellate courts held the nother’s signature on the rel ease
barred the child from seeking recovery. 1d. at 1232. The
appel l ate court reasoned that “a parent’s fundanental |iberty
interest in the care, custody, and control of her child [gives
the] nmother...the right to release [the child s] clains.” [|d.
The Col orado Suprenme Court reversed hol di ng

we agree with the Washi ngton Suprenme Court that ‘there
are instances where public policy reasons for preserving
an obligation of care owed by one person to another
outwei gh our traditional regard for freedom of contract.’
Accordingly, we hold that Colorado s public policy
affords m nors significant protections which preclude
parents or guardians fromreleasing a mnor’s own
prospective claimfor negligence. W base our holding on
our understandi ng of Col orado’s public policy to protect
children as reflected by legislation protecting m nors as
wel | as decisions fromother jurisdictions, which we find
per suasi ve.

ld. at 1232-33 (citation omtted). Additionally, the court
not ed

[t]o allow a parent...to execute excul patory provisions
on his mnor child s behalf would render meani ngl ess for
all practical purposes the special protections

hi storically accorded mnors...[l]t has | ong been the
rule that courts owe a duty to ‘exercise a watchful and
protecting care over [a mnor’s] interests, and not
permit his rights to be waived, prejudiced or surrendered

12



either by his own acts, or by the adm ssions or pleadings
of those who act for him’

ld. at 1234.
Simlarly, the Washi ngton Suprenme Court, in Scott v.

Paci fic West Mountain Resort, 834 P.2d 6 (Wash. 1992),

addressed the issue of whether a parent may “legally waive a
child s future potential cause of action for personal injuries
resulting froma third party’ s negligence” in a skiing
accident 1d. at 15. As a case of first inpression, the court
hel d a parent does not have |egal authority to do so. 1d.
The court reasoned

it is settled law in many jurisdictions that, absent
judicial or statutory authority, parents have no
authority to release a cause of action belonging to their
child. Under Washington | aw parents may not settle or
release a child s claimwthout prior court approval.
Further, in any settlenent of a mnor’s claim Wshington
| aw provides that a guardian ad litem nust be appointed
(unl ess i ndependent counsel represents the child) and a
hearing held to approve the settlenment.... In situations
where parents are unwilling or unable to provide for a
seriously injured child, the child would have no recourse
agai nst a negligent party to acquire resources needed for
care and this is true regardless of when relinqui shnment
of the child s rights m ght occur.

Id. at 19-20. 1In rejecting the ski school argunent that this
hol di ng “woul d make sports engaged in by mnors prohibitively
expensive due to insurance costs”, the court stated “[w] hile
this is a valid concern...the sane argunent can be made in

many areas of tort law.... No legally sound reason is advanced

13



for removing the children’s athletics fromthe normal tort
system” 1d. at 21.

The Utah Suprene Court, follow ng the Scott deci sion,
hel d a parent does not have the authority to enter into a
contract on behalf of his or her child which rel eases the

child s potential personal injury clainms. Hawkins v. Peart,

37 P.3d 1062, 1066 (Utah 2001). The court recogni zed the
state’s general statutory provisions are “indicative of public
policies favoring protection of mnors with respect to
contractual obligations.... Utah | aw provi des various checks
on parental authority to ensure a child s interests are
protected.” Id.

The Fourth District Court of Appeal was persuaded by the
reasoni ng of the Col orado Suprenme Court in Cooper as this
Court should be. Shea, Fla. L. Wekly at D2005. In addition,
the Fourth District Court of Appeal’s reliance on Scott
validates Florida’ s public policy of requiring traditional
freedonms of contract to yield to safeguarding the duty of care
a parent owes his or her child. The marketplace will adjust
to the costs of doing business based upon the articul ated

public policy of protecting children’s rights. See also Rice

v. Anerican Skiing Co., No. CV-99-06, 2000 Me. Super. LEXI S

90, at *9 (Me. May 8, 2000). Finally, as in Uah, Florida | aw

14



contains nunmerous protections of a child s rights froma
parent’s wai ver of those rights.® The Fourth District Court
of Appeal found that “Florida’s public policy favoring
protection of mnors in anal ogous circunstances is evidenced
by both case |l aw and statutory provisions.” Shea, Fla. L
Weekly at D2005.

Petitioners and am ci contend this Court should adopt the

self-serving rule, espoused in Cross v. Carnes, 724 N.E.2d 828

(OChio Ct. App. 1998), that a parent has the authority to bind
his or her child to an arbitration agreenent in a for-profit
commercial setting. The Cross decision is essentially a
stand- al one case to which this Court should not adhere. The
Cross court reached its decision after review ng Zivich v.

Ment or Soccer Club, Inc., 696 N E. 2d 201 (Ohio 1998), which

involved a parent’s authority to bind his or her mnor child
to an excul patory agreenment regarding a non-profit sporting
activity. The Cross court neglected to recognize that the
Zivich court, based on public policy, carved out an exception

for sporting events organi zed by non-profit agencies. Zivich,

s See, e.qg., Gammon v. Cobb, 335 So.2d 261 (Fl a.
1976); Romi sh v. Albo, 291 So.2d 24 (Fla. 3d DCA
1974); Attorney Ad Litemfor D. K. v. Parents of
D.K., 780 So.2d 301 (Fla. 4th DCA 2001); Dilallo v.
Riding Safely, Inc., 687 So.2d 353 (Fla. 4th DCA
1997); Fla. Stat. 88 744.387(2), 744.301(1) (2002).
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696 N. E.2d at 205.

Subsequently, in Rice v. Anerican Skiing Co., No. CV-99-

06, 2000 Me. Super. LEXIS 90, at *9-*10 (Me. May 8, 2000), the
def endant, as in Cross, relied on Zivich for the proposition
that a parent could release his or her child s negligence
claimin a commercial setting. The Maine Superior Court, in
rejecting this contention, stated

Zivich stands for the nore limted proposition ‘that
parents have the authority to bind their mnor children
to excul patory agreenents in favor of volunteers and
sponsors of nonprofit sports activities where the cause
of action sounds in negligence.” The decision was
grounded on two public policy considerations: first,
nonprofit sports organizations would be unable to get
vol unteers w thout such rel eases and would go out of

exi stence; and, second, parental authority to nake and
gi ve such releases is of constitutional inportance.”

|d. (citation omtted). The court continued by concl udi ng

the point in Zivich, which involves a volunteer, is

di stingui shable fromthis case, which involves a paid
enpl oyee. VWhile a volunteer nmay reasonably expect that
he should suffer no penalty for the consequences of his
gratuitous acts, a paid enployee...may not.... This is
not an inconsequential point. However, it is a risk
against which a for-profit business may insure itself.
This court cannot conclude that the public policy

consi deration espoused by the defendants is paranmount to
the right of the infant to his negligence claim

ld. at *10 (enphasi s added). The Fourth District Court of
Appeal s decision in Shea accurately recognizes the
di stinction of the issue in terns of for-profit and non-profit

sports activities for children. 28 Fla. L. Wekly at D2006.

16



The Cross court additionally failed to recognize that
ot her states had held a parent could not waive a substantive

right of a child. See, e.g. Tuer v. Niedoliwka, 285 N W 2d

424 (M ch. Ct. App. 1979)("in Mchigan a parent has no
authority nerely by virtue of the parental relation to waive,
rel ease, or conprom se clainms of his or her child. Generally
speaki ng, the natural guardian has no authority to do an act
which is detrinmental to the child. Authorization by statute
I's necessary to give the nother power to bind the child.”).
Petitioners and am ci argue parental rights to the care,
cust ody, and managenent of children absolutely supersede a
child s rights. This proposition is incorrect. Anple
authority exists evidencing Florida's |egal protection of
children fromtheir parents’ potentially inopportune decisions
on their behalf. In Florida, a parent cannot settle a child's
 awsuit over $15,000 without first obtaining court approval.
See Fla. Stat. §§ 744.1012, 744.301, 744.387(2) (2002).
Also, a mnor child has the right to invoke the
psychot herapi st/ patient privilege to prevent the child s
parents from obtaining and disclosing the child' s

psychot herapy records. Attorney Ad Litemfor D K. vs. The

Parents of D. K., 780 So.2d 301 (4th DCA 2001). Further, a

parent does not have the right to contract away a child's

17



support rights. Gammon v. Cobb, 335 So.2d 261, 266-67 (Fla.

1976). See also Bush v. Bush, 590 So.2d 531, (Fla. 5th DCA

1991) (“there is a profound question as to whether [a parent]
should be allowed to waive [a child s] procedural rights.”);

Rom sh v. Al bo, 291 So.2d 24 (Fla. 3d DCA 1974)(a parent is

prohi bited from waiving his or her child s counterclai mabsent
a court order). Thus, Florida courts have restricted a
parent’s ability to waive entitlenents of children.
Petitioners, in further support of the proposition that a
parent can waive a child s rights, cite to cases involving the
power of a parent to bind his or her child to arbitrate a
di spute under a group nedical service contract. These health
care cases are an exception because inplicit in the
parent/child relationship is the duty of the parent to provide

care for his or her child. See Variety Children's Hospital v.

Vigliotti, 385 So.2d 1052 (Fla. 3d DCA 1980); State v.

Wnters, 346 So.2d 991 (Fla. 1977); State v. Joyce, 361 So.2d

406 (Fla. 1978); Fla. Stat. § 827.03(3)(a)l. (2002). Unless
t he parent can contract for nedical benefits, the child wll
be deni ed such benefits. Florida statutory |aw requires
parents to provide their children with necessary nedica
services by virtue of the fact that failure to do so

constitutes neglect. Fla. Stat. 8§ 39.01(45) (2002). The
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Fourth District Court of Appeal’s decision belowis properly
in accord. Shea, 28 Fla. L. Wekly at D2005.

Petitioner and the trial court relied on a third party
beneficiary contract theory. Such reliance incorrectly
assunmes public policy has no inpact on this type of contract.
“[Where a parent has a duty to protect the best interests of
a child, an agreenent to insure a third party against any
consequences for that third party’ s negligent behavior toward
the child can only serve to underm ne the parent’s fundanmental

obligations to the child.” Hawkins v. Peart, 37 P.3d 1062,

1067 (Utah 2001). “*We are extrenely wary of a transaction
that puts parent and child at cross-purposes and...tends to
quiet the legitimte conplaint of a mnor child.... The end
result is...the outright thwarting of our protective policy
[towards children].’” [1d. A parent’s duty to act “for the
benefit of his child [is] not fully discharged where the

parent enters into a bargain which gives rise to conflicting

interests.” Chio Cas. Ins. Co. v. Millison, 354 P.2d 800, 802

(Or. 1960). In the present case, any benefit of the bargain
to the child in the purported contract was an illusion in that
t he benefit did not flowto the third party beneficiary, but
instead to the nother, who had an interest to go on safari.

An i ndependent third person such as an attorney ad litem or
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guardian ad |litem would not have entered into a contract that
conprom sed a child s cause of action for damages arising in
tort. Likew se, a court would not have conprom sed a child' s

cl ai m

CONCLUSI ON

The public policy of protecting individual rights of
children must prevail over the market concerns of conmerci al
enterprise. In holding an arbitration agreenent entered into
by a parent on behalf of his or her child in a comerci al
context is unenforceable against the child, the Fourth
District Court of Appeal upheld the State’ s public policy of
protecting and pronoting children’s rights versus those of
commercial interests. This decision upholds the public policy
of this State. Petitioners and am ci contend that the court
must consider a policy of encouraging tourismin determ ning
whet her m nors are bound by arbitration agreenents. The
courts are not charged with the responsibility of protecting
the profit margins of commercial enterprises. Therefore, the
Fourth District Court of Appeal’s decision should be affirmed
t hereby ensuring that children’s rights remain of paranount

i nportance to the people of this State.
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