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REQUEST FOR ORAL ARGUMENT

The resolution of the issues in this action will determ ne
whet her M. Philnore lives or dies. This Court has allowed oral
argunment in other capital cases in a simlar procedural posture

A full opportunity to air the issues through oral argunent
woul d be appropriate in this case, given the seriousness of the
claims involved and the fact that a life is at stake. M .
Phil more accordingly requests that this Court permt oral
argunent .

STATEMENT OF THE CASE AND FACTS

| . PROCEDURAL HI STORY

STATEMENT OF THE FACTS

On Novenber 14, 1997, Lenard Philnore and codefendant
Ant hony Spann were arrested by the Martin County Sheriff:s
Departnment for the offense of Arnmed Trespass on Posted Land.
Al so, on November 14, 1997, M. Kazue Perron was reported
m ssing. Ms. Peron was the owner of an autonobile observed being
driven by Lenard Philnore prior to his arrest on Novenber 14,
1997. Law enforcenment knew that a bank in Indiantown had been
robbed and suspected M. Philnore. Law enforcenent had no ot her
evidence that Lenard Philnore was involved in the di sappearance
of Perron. Codefendant Anthony Spann had given no statenments to

| aw enf orcenent.



The sane day of his arrest on Novenber 14, 1997, Lenard
Phil nrore was contacted by Detective Gary Bach. (TR 1038) M.
Phil nrore was w thout counsel. M. Philnmore briefly discussed
with Detective Bach the I|ndiantown Bank robbery, during which
di scussion M. Philnore admtted his participation. (SR 27-29)
M. Philnmore, when asked about the disappearance of Perron,
deni ed any know edge of her disappearance. (R 792-795) M.
Phil nore asked to speak with an attorney.

As of November 15, 1997, M. Philnore was appointed
Assi stant Public Defender John Hetherington. (R  790-791)
Het heri ngton was appointed to represent M. Philnmre on the
Martin County armed trespass charge and the 1ndiantown bank
robbery offense. (R 790-791) Hetherington was aware from his
conversations with M. Philnmore that the police had already
attenpted to question himregarding a mssing fenal e out of Palm
Beach County. (R 792-793) M. Philnore told Hetherington that
he had no know edge or involvenent in the disappearance of
Perron. Hetherington, as of Novenber 15, 1997, had not conducted
di scovery or investigation.

On Novenber 18, 1997, upon the advice and with the approval
of Hetherington, M. Philnore gave the first of a series of
statenents to law enforcenment. The neeting was arranged by

Het heri ngton and the State. Present at the Novenmber 18, 1997



t aped statenment were Agent David Von Holle, Detective Gary Bach,
M. Philnmore, and his attorney, John Hetherington. During the
statenment, M. Philnore continuously denied any involvenent in
t he abduction of Perron. (SR 34) M. Philnmore did admt to an
uncharged and unsol ved robbery out of Pal m Beach County.

As of Novenber 18, 1997, |aw enforcenment had no further
evi dence on the disappearance of Perron and the search for her
continued. (SR. 39)

On Novenber 20, 1997, a pol ygraph exam nation was perfornmed
on M. Philnore. (SR 43) The stated purpose of the pol ygraph was
to ascertain the truthfulness of M. Philnpore:s statenents given
on Novenber 18, 1997. (SR 44) The polygraph was permtted with
Het heri ngt on:s approval. Hetherington was not pernmitted in the
pol ygraph room during the exam nation. (SR 45, 48-49) During
the pre-test interview, M. Philnore changed his statenent and
adm tted that he was present during the car jacking but was not
present during the honicide nor was he the shooter. (SR 51-52,
55) The interviewing officer, Detective Dennis Fritchie,
notified attorney Hetherington that Philnore had changed his
version of what had transpired. (SR 52) Attorney Hetherington
term nated the polygraph exanination and appeared to be
surprised that Philnmore had not been totally honest. (SR 55, 86)

Anot her police interrogation was scheduled for Novenmber 21,



1997. (SR 52)

On Novenber 21, 1997, M. Philnore gave another statenent to
police. Detective Fritchie was told by attorney Hetherington
that Philnmore wished to give a tape-recorded video statenent.
(SR 53) The statenent was initiated by Hetherington. (SR 58)
Present at the statenent were Detective Dennis Fritchie, Lenard
Phil nore, attorney John Hetherington, State Attorney Bruce
Colton, and Assistant State Attorney Tom Bakkedahl. (SR 56) At
t he Novenmber 21, 1997 statenent, M. Philnore gave additional
i nformati on that he was present when the shooting took place and
that he did not want to see the shooting so he turned his head
and heard two shots. M. Philnore told the State where the body
could be found and he led themto the body. (See PCR Vol. |V
p.313) M. Philnore continued to maintain he was not the
shooter. (SR 60) Another polygraph exam nation was schedul ed for
November 23, 1999. (SR 61)

On November 23, 1997, M. Phil nore gave | aw enforcenent an
addi ti onal statenment upon advice and wth approval of
Het heri ngt on. Anot her pol ygraph exam nation was conducted
wherein Hetherington was not permtted in the exam nation room
(SR 61) The stated purpose of the exanmi nation was to ascertain
whether M. Philnmore was the shooter. (SR 63) M. Philnore

deni ed he was the shooter. (SR 63) Attorney Hetherington was



told that M. Philnore adnmtted to being the actual gunman. (SR
66) However, the transcript of the polygraph exam nation
contains no reference to M. Philnore adnmitting that he was the
shooter. Hetherington was told that M. Philnore admtted he was
t he shooter and the interview was term nated ( SR 83) Anot her
statenent was schedul ed for Novenmber 26, 1997. (SR 83)

On November 26, 1997, M. Philnore gave a final statenent.
(SR 68) Present at the final statenment were M. Philnore,
attorney John Het herington, Deputy Dennis Fritchie and Assistant
State Attorney Thomas Bakkedahl. (SR 68-69) At this interview,
Phi |l rore acknowl edged that it was he who shot the victim (SR
71)

On February 24, 1998, a witten plea of not guilty was filed
by Attorney Hetherington for the nurder of Kazue Perron. (FSC
ROA Vol . 1-27).

On October 13, 1998, Attorney Hetherington filed a MOTION TO

DETERM NE STATUS OF ATTORNEY. (FSC ROA Vol. 1-68).

On Decenber 17, 1998, the trial court ordered the
appoi nt mnent of special public defenders Thomas Garland and
Sherwood Bauer. (FSC ROA Vol. 1-76).

Phi |l nore di scharged attorney Hetherington and the tria
court appoi nted i ndependent counsel who prepared and argued M.

Phi |l nore:s notion to suppress was denied by the trial court. The



case proceeded to trial.

Lenard J. Philnore was charged by way of indictnment
with the offenses of first degree nmurder (count 1); conspiracy
to commt robbery with a deadly weapon (count I1); carjacking
with a deadly weapon (count I11); kidnaping (count IV); robbery
with a deadly weapon (count V); and grand theft (count VI).
Codef endant Ant hony A. Spann, was charged in the same accusatory
instrument with the sane offenses but his were set forth in
counts VII through XIlI. The defendants were tried separately.

Various pretrial notions were filed and heard by the trial
court, including Lenard Phil nore:s AMbtion To Suppress Statenents
O Defendant And Admi ssion OfF Evidence Obtained From Statenent. @

This notion was denied and Lenard Philnoress statenents were
admtted at trial over objection.

Trial proceedings culmnated in verdicts of gquilty as
charged as to all offenses set forth in the indictment. Penalty
phase proceedi ngs were subsequently conducted and by a vote of
twelve to zero, the jury recommended a sentence of death.

A Spencer hearing was held thereafter and menorandum from
counsel reviewed by the trial court. In addition, a presentence
i nvestigation report was ordered and received by the trial
j udge. At sentencing, Lenard Philmre received the death

penalty for his conviction of first degree nmurder and prison



sentences for his non-capital felony convictions. Lenard
Phi | moress judgments, convictions and sentences including the

sentence of death were affirmed in Philnmre v. State, 820 So. 2d

919 (Fla. 2002).
On March 30-April 1 2004, an evidentiary hearing was

conducted on M. Philnoress 3.851 notion for post conviction

relief. At the evidentiary hearing, the trial court heard
testinony relating to Clains I, Il, Ill, and V of the Defendant=s
not i ons.

Claim | A was defendant:=s contention that trial counsel was
ineffective in failing to challenge the State:s contention that
the striking of the prospective African-Anerican juror, Tajuana
Holt, was not pretextual. Testinmony from Thomas Garl and, the
trial attorney was taken regarding this claim

ClaimIl enconpassed four ineffective assistance of counsel
i ssues surrounding statenents given by the Defendant to I|aw
enforcenment during the tine that he was represented by attorney
John Het herington. The primary witness in support of this claim
was attorney John Het heri ngton.

Claim 11l was a penalty phase claim which alleged
i neffective assistance of counsel in that trial counsel failed
to adequately challenge the State:s case. The primary witness in

support of this claimwas Dr. M chael Maher.



Claim V was a Aconcession of guilt wthout consultationg
claim The primary witness in support of this claimwas Thonmas
Gar |l and.

The trial court denied relief in a witten order dated My

12, 2004. This appeal foll owed.

EVI DENTI ARY HEARI NG FACTS

A. TESTI MONY OF THOVAS GARLAND
Thomas Garland testified in M. Philnores evidentiary

heari ng. M. Garland testified that he was certified by the
Florida Bar as an expert in crimnal trial and crimnal
procedure. (See PCR. Vol.l p. 13). M. Garland was appointed
by the court to represent M. Philnore and he assuned the duties
of penalty phase counsel. (See PCR. Vol 1 p.14). The
circunmstances of Garland:s appoi ntnment were noteworthy in that
M. Garland testified:

John Hetherington was the primary defense

counsel . And at some point during the

initial process after his arrest and before

we were appointed, there were, apparently,

several statenments that M. Philnore gave to

the police and investigating authorities.
And, basically, when we got in the case,

there was a full confession, videotape,
audi otapes, and | think in front of an
audi ence  of about five or six law
enf or cenent of ficials, i ncl udi ng Bruce

Colton, hinmself. At that point | believe a
conflict was between M. Hetherington, M.
Phi | nor e. The Public Defenderzs Ofice

8



wi t hdr ew. | was appointed And t hen,

subsequently, M. Bauer was appointed to

help out. (PCR Vol. | p. 15).
M. Garland testified that due to the confession, the trial team
of Garland and Bauer was basically handed a case wherein M.
Phil nmore had fully confessed to his involvenent and that the
State had two suspects. The State had no body and therefore, the
State had no proof that a nurder even occurred until M.
Phi | nrore gave his confession. (See PCR Vol.l P. 15-16). M.
Garland also testified that he conducted the voir dire of the
jury. (See PCR Vol. | p.17). Regarding the denographic makeup
of the venire, M. Garland testified that prospective jurors
woul d cone from one of the higher per capita inconme areas in the

State of Florida. Prospective jurors in this jurisdiction tend

to be older, nore conservative and that the jurisdiction was

hi ghly Republican with a very snmall, relatively, African-
American, black population in this county. (See PCR Vol .|
p.19).

Regar di ng AMENDED CLAIM | OF 3.851 MOTI ON FOR POSTCONVI CTI ON
RELI EF, A. Trial counsel was ineffective in failing to
chal l enge the State:s contention that the striking of prospective
juror Holt was not pretextual, the following testinony was
elicited:

Q (BY MR KILEY) Counsel, you were just
showed a trial record - actually, it was a

9



trial record, page 845 to 846, and were
asked if you recogni zed what was refreshed
your recollection of the incident.

A. Read what ?

Ch. AMr. Colton: Your Honor, | would
al so point out that during the day today
menbers of our staff spoke to that-this
prospective juror:=s nother, who is a nenber
of the Clerk:=s office. W t hout going into
great detail of the questions and answers
that were asked with respect to the juror
but she advised that we -

AMr. Garland: I:mgoing to object. This
IS hearsay.

AMr. Colton: Your Honor, this goes to
our reasons and whether our reasons are
genui ne.

ATHE COURT: Overrul ed.

AMr. Col ton: That her nother, her own nother
advi sed us that we would do better not to
have her daughter on the jury. And | would
state to the Court that it:=s nothing inproper
about talking to people who know the

prospective jurors. It=s done all the tine.
This is a person who obviously knows the
prospective juror. And wi thout going into

detail and w thout her going into detail
she advised us that we would be better off
wi t hout her daughter on the jury.

ATHE COURT: Do you wi sh to be heard further
M. Garl and?@

Q Thank you, sir. Obvi ously, would you
submt that you had some problens with the
State doing this? Correct, sir?

MR MRMAN: I=m going to object. I
believe this is the same thing he was asked
about before. To be fair to the witness, he
said it didnt refresh his recollection,
point where it=s fair to ask him questions
about it.

THE COURT: Overrul ed.

Q (BY MR KILEY) Sir, you can answer.

A. Sure. Yes. | nean, -

Q Is it safe to assunme, sir, if you did not
have a problemw th this colloquy, you would
not have made the correct objection? Right?

10



A. Okay. Sure. Yes.

Q Did you then ask that this prospective
jurorss nmother, who worked in the Clerk:ss
of fice, be questioned by the Court?

A. | donst recall, but | donst believe so.
Q Did you consider sir, - | nmean, if one
| ooks at the statenment, w thout going into
great details of the questions and answers
that were asked of the prospective juror,
did you consider that a reason to exclude
this woman from testifying?

A. | wasnst racially-nmotivated. And as far
as | know, the standard that goes to the
genui neness, | think they were exercising a
peremptory. |=mnot sure. | -

Q Well, what about pretextual? Wat is a
pretextual reason, sir? As an attorney you
must have heard the term

A. | heard of pretextual stops.

Q How about a pretextual reasons?

A. Sure, we all have pretextual reasons.
What:s the question?

Q \What is a pretextual stop?

MR MRMAN: I:m going to object to the
rel evance of that question.

MR KILEY: 11 tie it up.

THE COURT: Overrul ed.

A. Police officer may think he did
sonet hi ng wong, but he stops and makes up a
reason for the stop. Taillight was out.

Q (BY MR KILEY) | would agree. Now sir,
carrying - that reasoning that they nake up
a reason to mask a genuine concern, wuld
you or could you not contend that this
reason, we tal ked to her nother and, w thout
getting into detail, we want to strike her
perenptorily, does that sound pretextual to
you, or does it sound |like a genuine reason?
O does it sound |like any reason at all?

A. It sounds like it could be construed any
way you want, counsel or.

Q Okay. Did you take the opportunity - do
you recall the Court asking you if you
wi shed to be heard further on this matter,
M. Garl and?

A. | think that:s what the transcript says.

11



Q Do you recall asking the Court to bring
this juror=s nother up so you could question
her ?

A. | donst recall.

Q Well, if the record says you did not,
woul d you di spute the record?

A. How can | dispute the record?

Q Did you ask - do you recall asking the
State Attorney who questioned this woman:s
not her, Tajuana Hol t=s nother, do you recal
asking the State Attorney that?

A. | donst recall.

Q Wwell, if the record disputes that you
did not would you have any reason to dispute
the accuracy of the trial record?

A.  No.

Q Do you recall demanding that the State
go into detail as to why they were excl uding
this juror?

A. | donst recall.

Q If the record says you did not, would

you have any reason to dispute the accuracy
of the trial record?

A.  No.

Q Wy didnit you do that, sir? Wiy didn:t

you i nquire further when gi ven t he
opportunity by this Court to do so?

A. | guess we were satisfied at that point.
And we noved on.

Q You were satisfied -

A. | make ny objection. | was overrul ed.

Q Ckay. You were satisfied that this
reason was a genui ne reason?

A. No. | - what I=m saying is | make ny
obj ecti on. It was overrul ed. The
obj ection:s on the record. So we noved on
Q And did you have a tactical reason for
not pursuing this further, or did you just
forget?

A. | donst recall.

Q You don:t recall the reasons you didn:t
question the witness further?

A Well, vyoure asking me a conpound
guesti on.
Q  Ckay.
A. What I:msaying is, | noted ny objection

12



and we noved on. It was overrul ed.

Q Ddyouinquire if nmenbers of the States
Attorney:s Ofice had talked to nothers of
any white jurors?

A. | dont recall. | dont think | did.

Q Did you ever talk to Rosa Holt?

A. | donst have any recollection. So | don#
believe so. | donst know who Rosa Holt is.

THE COURT: | didn:t hear you, M. Garl and.
THE W TNESS: | don:t know who Rosa Holt is
Q (BY MR KILEY) The nother of Tajuana
Holt. Right?

A, Okay.

Q Well, you were aware that M ss Tajuana
Holt was African-Anmerican?

A. That appears to be correct.

Q And you did not see a pattern energing
fromthe Statess efforts to get Mss Holt off
the jury?

A. No.

Q You dont recall that the State accused
M ss Holt of sleeping during voir dire?

A. I think l-ve answered that. | vaguely
remenber sone issue of that com ng up.

Q Okay.

A. | dont recall which juror it was.

Q Well you did not inquire how many ot her
not hers of prospective jurors of the white
race that this nenmber of the State:s
Attorney:s staff had allegedly tal ked to.

A VWho happened to be clerks in the
courthouse, no | don:st recall.

MR. KI LEY: Thank you. | have nothing further.
(PCR Vol .| p.38-45).

M. Garland also testified as to the preparation of the penalty
phase of the trial. M. Garland had retained the services of
Dr. Berland and Dr. Maher because both came highly recomended.
(PCR. Vol .l p.26). M. Garland al so obtained an investi gator
to explore mtigation issues and to aid his experts. School
records, j ail records, enpl oynent histories and famly
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interviews were conducted and supplied to Maher and Berl and.
(PCR. Vol .l p. 27-28). Both doctors indicated there nay be sone
evi dence of some brain damage so Garl and retained Dr. Frank Wod
to performa PET scan on M. Philnore. (PCR Vol.l p.29). M.
Garl and was not satisfied with Dr. Berland:s testinony as Berl and
was cross exam ned by the State and upon cross exam nation, it
was di scovered that Dr. Berland gave an outdated version of the
MWPI. (PCR. Vol.l p.32). Dr. Landrum testified in rebuttal to
Dr. Berland. (PCR Vol.l p.36).
Regarding Dr. Maher, the followng testinony was elicited by

M. Vi ggi ano:

Q Dd - now, you had Dr. Mher retained,

but you had not called Dr. Maher. Correct?

A. Yeah. That was a decision that M.

Bauer and | nmade primarily nyself. | just

didnst think that he was going to add

anything to our case.
Q Do you know what specialty Dr. WMher

was ?

A. | canst recall.

Q You had taken his deposition. Correct?
A. Yes. W were all over in Tanpa. Took
his deposition at his office.

Q Do you recall if he rendered an opinion

with respect to any mitigation that m ght be
present ed?

A. | cant recall right now

Q You had him listed as a wtness,
potential witness. Correct?

A, Okay.

Q  Ckay.

A. We had to list himin order to take his
depo.

Q You never called Dr. Maher in rebuttal
of the Statess experts. Correct?
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A. Correct. (PCR Vol.l p.37)
Regardi ng CLAIM V, MR PH LMORE WAS DENI ED THE EFFECTI VE
ASSI STANCE OF COUNSEL I N VI OLATION OF THE SI XTH, EIGHTH, AND
FOURTEENTH AMENDMENTS OF THE CONSTI TUTI ON OF THE UNI TED STATES.
TRI AL COUNSEL FAILED TO SUBJECT THE PROSECUTI ONS CASE TO
MEANI NGFUL ADVERSARI AL TESTING IN THE GU LT PHASE OF MR
PHI LMORE:S TRI AL BY CONCEDI NG GUI LT W THOUT CONSULTATI ON
The followi ng testinony was elicited:
Q Sir, this conversation where you sat
down with M. Philmre and M. Bauer went
and di scussed conceding all the crines and

conceding guilt and guilt phase, where did
t hat take place?

A. | donst recall. Probably at Martin
County jail.

Q And who was there?

A. It would have been the three of us.

Q Just the three of yous. GCkay. And whoB
did you nmenorialize that? | nean, did he

signB how did B how did he agree sir? What
did he say? Did he nod his head? Did he
wite out a forn? Did he say, AYeah, you-
anything you guys say is fine with me?f O
do you recall him agreeing?

A. Oh, | recall him agreeing, being aware
that what our strategy was. Was it
menorialized, | dont recall. M. Bauer was
doi ng the guilt phase. I f-

Q You didnit make the opening, did you?

A. | donst think |I ever said | did.

Q I know. You did not make the opening
st at enment .

A, Okay.

Q And you - is it - was it your testinony

several nonments ago that you were not
responsi ble for guilt phase?

A Well, -

Q Did you, or did you not?
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A. M. Bauer handled the trial phase. The
guilt phase of the trial.
Q So, | guess, sir, a better indicator of
what happened regarding guilt phase issues
would be to talk to M. Bauer and not
yoursel f, sir?
A.  That:s your opinion, okay.
Q Okay. Well, do you think his nenory m ght
be a little better than yours or not?
A. Want ne to specul ate?
Q  Yeah.
A. I:mnot sure. (PCR Vol.l p.64-65).

Garl and and Bauer were not the original attorneys on the

case. (PCR. Vol.l p.66). Regarding the initial pre-trial, pre-
indictnent representation of M. Philnmore, the follow ng
testimony was elicited:

Q As an experienced crimnal defense
attorney, do you advise your clients when
you are initially appointed to represent
t he, to cooperate fully with | aw
enf orcenent ?

A. Normally we have them - we have a notice
of representation, simlar form And | tel
my clients to keep their yap shut and not
even to talk to anybody in the jail about
the facts of the case. They can tal k about
sports, wonen, anything they wanted to. But
they donst want to talk about the facts of
this case, especially to police and/or

i nmat es.

Q So you would not have brought your client
and urged him to cooperate wth |aw
enf orcenent in discussing this case.

A. Not unless there was a witten plea

agreenent stating the State would cone off
the death penalty if he agreed to testify
truthfully.

Q And sir, counsel for Sovereign testified
or asked you about the evidence that
actually linked M. Philnore to the crine.
Do you renenmber him asking you about that,
sir?

16



A.  Yes.

Q And do you renenber, sir, if that
evidence would have conclusively proved
whi ch man was the shooter?

A. | think - if | recall, that was uncl ear
as to who was the shooter.

Q So, sir, -

A. That was -

Q -without this confession, is it safe to

assunme the State would be faced with two nen
who were essentially doing this?

MR. KILEY: Judge, may the record reflect
counsel=s standing there wth his arns
crossed and fingers pointed in two different
di rections?

A.  Youre indicating they would be pointing
the fingers at each other.

Q (BY MR KILEY) Exactly, sir.

A. Clearly. | would think so, yes.

Q And that would be an inportant - in your
experience, as a crimnal defense attorney
who has worked on capital cases and non-
capital cases and felonies and probably
m sdenmeanors, interned, Ilike | did, you
probably started with ni sdenmeanors.

A.  Obviously.

Q That the identity of the actual shooter
of Mss Peron was a very inportant issue in
this case. Wuld you not concede that, sir?
A. | would agree. And | would add further
that it=s ny experience, when you have two
peopl e who are accused of simlar - the sane
crime, the State quite often |ooks at the
two defendants and wll often nmake a
decision as to going for the death penalty
on one of them instead of both. To insure
one. And | think it was our feeling that if
he had not - if M. Philnore had not made a
statenent, they would have decided that M.
Spann was the greater evil of the two.

Q Wiy do you think they woul d have deci ded
that, sir?

MR MRMAN: I:m going to object to
specul ati on. Obviously, he doesnt nake that
deci si on.

MR. KILEY: Judge, I:m B
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THE COURT: Gve ne a mnute, please.
Just rephrase, please. Wat are you getting
at? Are you asking himthe reason for his
response just now?

MR. KILEY: I:ma little confused. 11
rephrase the whol e thing, Judge.

Q (BY MR KILEY) Wuld the fact that M.
Spann had a worse record that M. Philnore
did, would that lead you to believe that
w thout the confession vyou could have
arranged a life sentence for M. Phiil nore?
A.  Yes.

Q Wt hout the confession, who in your
opi nion would be nore likely the shooter?

A Know ng what | know now about the two
men, M. Spann.
Q Sir, so would you concede that as an

experienced trial attorney, you would have

never renoved the reasonable doubt as who

was the shooter of M ss Peron by having your

client confess, would you?

A. Never. (PCR. Vol.l p.67-70).
B. TESTI MONY OF DR. M CHAEL MAHER

Dr. M chael Maher is a nedical doctor, board-certified in

psychiatry and in forensic psychiatry. (PCR Vol.ll p.87). Dr.
Maher was tendered and accepted by the 3.851 court as an expert
in the area of forensic psychiatry. (PCR Vol.Il p. 88). Dr.
Maher testified that he had met M. Philnore in 1999 when his
original case was pending and had also recently nmet wth
Phil more in March of 2004. Before Dr. Maher actually nmet M.
Phil nmore, he had famliarized hinself with his case. This was
done by reviewng M. Philnmores interview with the police,
reports from the Departnment of Corrections regarding M.

Phil more=s prior incarceration, M. Phil nore=s Baker Act
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information, and the report of Dr. Robert Berl and. Dr. Maher
relied on Berlandss report only to a mniml degree. Dr .
Berl and:s report nerely confirmed Maher:zs ultinmate opinion on the
case. Dr. Mher was deposed on Decenber 21, 1999. The
deposition was entered into evidence at the 3.851 hearing as
Defense Exhibit 3. (PCR Vol.Ill p. 91-95).

At the 3.851 hearing, Mher explained that a PET scan was
done on M. Phil nore subsequent to the deposition. He testified
as to how a PET scan works, his training as to the reading of
the PET scan data, and what the PET scan reveal ed regarding the
abnormality of M. Philnmore:s brain. (PCR. Vol .1l p. 95-98).
Prior to Maher:s exam nation of the PET scan, Maher had forned an
opi nion that there was a high probability that M. Philnore was
suffering fromorganic brain damage. (PCR Vol .IIl p. 99).

At the 3.851 hearing the followi ng testinmny was elicited:

Q Sir, is someone who has brain injury,
suffers from poor inpulse control, i's
addi cted to drugs and al cohol nore easily
| ed than sonmeone w thout those issues?

A. In general, they are, yes.

Q Okay. Now, in a |eader/follower
rel ati onship such as this one, what happens
to the follower when hess permanently
separated fromthe | eader?

A. He looks for a new | eader. He |ooks for

soneone else with a strong personality and
strong ideas to follow

Q Does he becone - before he finds this
new | eader, does he become lost and
conf used?

A. | would say generally an individual with
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this type of personality pattern and brain
problens will becone indecisive, unable to
follow through in a consistent way wth
their own ideas, unable to nmke plans and
foll ow through with those pl ans.

Q Does he seek out a strong personality?
WIIl he latch onto sonmeone who has a strong
personal ity?

A. Generally yes.

Q How about - do you think M. Philnore
could have been easily led by police
of ficers who were interrogating hinf

A.  Yes.

Q How about his public defender?

A Yes, he could be led by his public
def ender.

Q Do you think it=s significant that one
person i s supposed to be on his side and one
person who appears to help him that he
could easily manipulate M. Philnore?

A. Yes. The problem is that under any
circunstances of - of a high Ilevel of
enmptional intensity, it=ss difficult for M.
Phil nore to make independent judgnents, to
think for hinmself sinply. So under any
circunstance where there is sonething at
st ake, he:zs going to be inhibited, inpaired,
in thinking for hinself and, therefore,
likely to substitute or accept soneone el se:s
j udgnment or decisions and adopt them as his
own. (PCR Vol.ll p. 116-117).

Regarding the mtigation obtained by Dr. Maher at the tinme of
the deposition and prior to the trial of M. Philnmore, the
foll owing testinony was elicited:

Q Al right. Doctor, can we say at the
time of the crinme that M. Philnore was
suffering from a nmental disturbance or an
enoti onal disturbance or both?

A I would say nental and enotional
di st ur bance. And | would distinguish them
as describing the enotional disturbance
being nore in the psychol ogical realm that
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is, of thinking and feeling, and the nental
di st ur bance as bei ng nor e I n t he
neur ol ogical realm of basic neurological
pr ocessi ng.

Q The psychol ogi cal realm would be
enoti onal B
A.  Yes.

Q B and that would nmean thinking and
feeling. A Yes.

Q The nental disturbance is B

A The underlying basic neurol ogica
pr ocessi ng.

Q To wit, the brain injury?

A. That:=s right.

Q Al right. Okay. Now, if a child had
exhibited all the synptons that you stated
M. Philnore has, and you were explaining to
that child=s parent why the child behaved
this way, would you be confortable in saying
that this is- this man was suffering from an
extreme nental or enotional disturbance?

A.  Yes.

Q \Why would you be confortable in saying
t hat ?

A. Because it conveys the clear neaning
t hat expecting himto function normally in a
normal environment is not reasonable. And
in conveying the gravity and the seriousness
of his problenms and abnormalities in that
situation I would want to be very clear that
this was not a condition that could be
i gnored or disregarded.

Q It was noticeable.

A.  Pardon nme?

Q It was noticeable. Right? Al through
his life this was there.

A. The - the manifestations of it were
noti ceabl e. You Kknow, when you say
noti ceable, it wasnst noticeable the way a
broken arm that=s sticking through the skin
is noticeable as an obvious physical
abnormality.

Q But his behavi or patterns were
noti ceabl e woul d you not say that, sir?

A.  Yes.

Q Now, being that he was under extrene
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ment al or enotional disturbance at the tine
of the <crime, <could you say wthin a
reasonabl e degree of nedical certainty that
M. Philnoress capacity to appreciate the
crimnality of his conduct was substantially

i npai red?

A.  Yes.

Q Okay. Doctor, at this tinme I would call
your attention to deposition - to your

deposi tion of Decenber 21% |, 1999 on pages -
page 53, lines 15 through 20. Did you not
opi ne, quote, AConbi nations of factors that
l:ve described as mtigatior reduced his
capacity to understand the horror of what he
was doing, to understand on a human | evel
what the nature was and the consequences of
hi s behavi or was and what the raw points of
hi s behavi or was.

A.  Yes.

Q Did you say that?

A.  Yes, | did.

Q Well, Doctor, nobody asked you if you
could - if M. Philnmore could appreciate if
he had - a capacity to appreciate the
crimnality of his conduct and was that
inpaired. But isnst that - if you substitute

the word Acrimnality@ for Ahorror@ isnt that
a mtigation factor in this case?

A. In nmy judgnment, those - the way that |
described it is essentially the same as what
you have characterized in the |anguage of
specific mtigators.

Q So you were prepared to testify to that
at the deposition - in fact, you did testify
to that at the deposition. Correct, sir?
A.  Yes.

Q Right? And you also opined that his
capacity to appreciate the crimnality of
hi s conduct was substantially inpaired. D d
you not say that, sir?

A. |In effect, yes.

Q Is that your opinion on Decenber 21°%,
1999 in that deposition?

A. | need to provide a brief explanation to

that, rather than give you a yes/no answer.
Q  Ckay.
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A. In my deposition, I make those
statenments, and | wouldnst retract or limt
any of those statenents.

Q  Ckay.

A. But | also said in my deposition - |
used the word at one point in talking about

the mtigators that there was - that they
were on the edge, or some word to that
ef fect. And | used that word because |

di dn:t have the confirmation of the PET scan
at that time to <conform ny clinical
i mpressions of his illness and brai n damage.
And | was just slightly hesitant to offer
those conclusions with the enphatic tone
that you have described, because | didn=t
have that confirmation at the time of the
deposition.
Q But subsequent to that, you did get the
confirmation; correct, sir?
A.  Yes, | did.
Q Al right. In your deposition, on page
8, line 6 and 7, you stated that you find
evidence to support mtigation argunents
with regards to the death sentence.
However, sir, w thout the dubious benefit of
a law degree, is it safe or assune that you
had no idea which mtigation was statutory
or non-statutory?
A. | donst think I was particularly thinking
about that distinction at the time. That:s
correct. But | couldnst enunerate all the
statutory mtigators.
Q  You coul dnzt?

A.  No, | donst think so. |I:d have to check a
reference.

Q That:=s because youre not a |awer. Huh?
A. | donit know if all |lawers can do that.

Q And yousre not anti-social, huh? And
you:re not narcissistic. Doctor, the tria

in this case was held on January of 2000.

Had you conpleted work on the case by then?
A.  Yes.

Q Were you prepared to testify for the
def ense?

A. | was prepared to testify, yes.

Q Do you renmenber is your testinmony would
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have deviated in any substantial was from
the - fromthe testinmony in the deposition
t hat you gave on Decenber 21°%'7?

A. Only in that | would have been nore
definite and clear about my opinions and
findi ngs because of the confirmation of the
PET scan. That=s the only thing in |ooking
back over these files and this case that |
have done in the | ast several nonths and re-
examning M. Philmre that | would say
woul d be different..

Q Now t hat you know the | egal definition
of these terns, you were prepared, were you
not, to offer the defense not one, but two
statutory mtigators?

A. | would say that both the inpairnment and
under st andi ng the nature and consequences of
his actions and in understanding - and al so

i mpai r ment and under st andi ng t he
wr ongf ul ness of those actions were both ny
opinions that | held at that tinme.

Q And do | hear three? Do | hear
substantial dom nati on of another?

A. | donst think that I would say that there
was substantial dom nation of another, as |
understand that in the |aw. | think there
was psychol ogi cal i nfluence that was
substantial and that was significant. [zm
not sure that | understand that term wel
enough to say yes or no that was there.

Q So no matter how nmuch | pay you or

t hreaten you, youre not going to say he was
under the substantial domi nation of another.
A.  \What you pay ne or what you say to ne is
not going to affect ny opinion, that=s right.
Q Doctor, you know why you werenzt called
to testify?

A.  No, | don:t.

Q Did the defense counsel call you and
say, Doc, wewre not calling you as a w tness
because bl ah, bl ah, blah, blah, blah?

MR. M RMAN: Obj ect. He just answered the
guesti on.

THE COURT: Sust ai ned.

Q (BY MR KILEY) Nobody called you.

A. That:s correct.
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Nobody sent you a letter?

Not to cone to court, no.

Did they pay your bill?

Yes. (PCR. Vol .Ill p. 120-127)

>0 >0

C. TESTI MONY OF ATTORNEY JOHN HETHERI NGTON

Attorney Hetherington, a public defender with fourteen years
experience, was appointed to represent M. Philnore on Novenber
15, 1997 for the charges of arnmed trespass and robbery of an
| ndi ant own Bank. (PCR Vol .1l p. 148-9). Before Attorney
Het heri ngt on was appoi nted, M. Philnore gave a brief statenent
about an I ndi antown bank robbery, term nated that statenent, and
requested a |awyer. (PCR Vol. IV p. 315). Because of the
nature of the case, Attorney Hetherington becane involved very
qui ckly. (PCR Vol .1l p.149).

Attorney Hetherington received a flood of information from
mul tiple |law enforcenent agencies including Wst Palm Beach
detectives, Royal Palm Beach FBI, and MCSO. (PCR Vol. Il p.
150). Attorney Hetherington |earned that M. Philnore fled from
Perron:s Lexus autonobil e, an abduction took place about 1 o=l ock
in the afternoon in North Pal m Beach, a bank robbery took pl ace
in Indiantown about 2 o=clock, and the Lexus was pursued at 3
oclock. (PCR Vol. Il p. 156). Information about a crinme spree
in West Pal m Beach over the course of a two or three day period
was provided to Attorney Hetherington. (PCR Vol. Il p.169). No
fingerprints or other physical evidence was recovered fromthe
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Lexus. (PCR Vol. Il p. 157).

Attorney Hetherington testified that he was bei ng provided
information about M. Philnoress case within hours of being
appointed to M. Philnoress case and that it would not be unusual
for law enforcenent to provide himthis information, and that
| aw enforcenment was sonetinmes trying to help him (PCR Vol. 11
p. 158,159). Attorney Hetherington saw not hing unusual about
this type of arrangenent with | aw enforcenment. (PCR Vol. Il p.
160). He did acknow edge that | aw enforcenment coul d possibly be
contacting him so that he could assist themin their case and
that law enforcenent could have a self interest in the
arrangenent. (PCR Vol.Ill p.163). He also acknow edged that the
| aw enf orcenent agencies investigating M. Philnoress case were
providing himinformation for their own self interest and that
they wanted to clear the case. (PCR Vol. Il p. 165, 175).

During the first 24 hours of representation, Attorney
Het heri ngton net with M. Philnore probably twice. (PCR Vol.
Il p. 165). During this tinme information from | aw enforcenment
agenci es continued to cone in about the Indi antown bank robbery,
the trespass, and the Lexus, however Attorney Hetherington did
not do any W tness i nterviews or chal l enge witness
identifications of M. Philnmore. (PCR Vol. Il p. 166). He did

not speak with any of the witnesses that allegedly saw M.
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Phil more commt the |ndiantown bank robbery. (PCR Vol. 11 p.
173). Attorney Hetherington was operating conpletely off of
what |aw enforcenent was telling him about the Indiantown
robbery. (PCR Vol .11 p.174.

Before Novenmber 18, 1997, Attorney Hetherington had
information from |aw enforcenent about the |Indiantown bank
robbery, the abduction of Perron, the Lexus autonobile, and the
West Pal m Beach robberies. (PCR Vol . 111 p.213). He made no
attenmpt to independently corroborate what |aw enforcenent was
telling himregarding the crinmes. (PCR Vol.Il p.180). During
the initial day or tw of representation, a torrent of

information in volumes was comng into Attorney Hetherington.

(PCR Vol .1l p.174). The nost danmgi ng pi ece of evidence agai nst
M. Philnore was the tinme |ine of events that Attorney
Het heri ngton formul at ed. (PCR Vol . Il p.177). The body of

Perron had not been recovered. (PCR VOL.I11 p.178).

M. Philnmore initially had spoken to | aw enforcenment about
the trespass and | ndi antown robbery but term nated the interview
at a point where questioning was addressed to the Lexus and the
abduction. (PCR Vol .IIl p.167).

Based upon the West Pal m Beach cases, Attorney Hetherington
believed that M. Philnore faced life in prison, that |ive was

the baseline, and this was a |ife case. (PCR Vol .I'l p.176).
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The issue in the case was either life or death. (PCR Vol . 11
p.176) .

M. Philnore gave nunerous statenents to | aw enforcenent,
the first of which after being appointed M. Hetherington as
counsel, was given on November 18, 1997, four days after the
abduction. (PCR Vol.Il p.181, 182).

Attorney Hetherington testified that being a triggerman in
any nmurder is of significance. (PCR Vol.Il p.182). \Were two

i ndi vidual s were involved in a nurder case, the person who was

the triggerman mght be in a nore difficult situation. (PCR
Vol . Il p. 183). The person who was not the triggerman n ght
enjoy three possible benefits. One, the jury maght give

consideration to the party that was not the triggerman. Two,
the Florida Suprene Court would do a proportionality analysis.
Three, possibly the State Attorney would offer a deal or elect
not pursue the death penalty. (PCR Vol .11 p.183). Bei ng the
shooter and not being the shooter was crucial in M. Philnore:s
case. (PCR Vol.Ill p. 186). Attorney Hetherington believed that
M Phil nore was not the shooter. (PCR Vol.Il p.187). He also
found out that the co-defendant, Anthony Spann, was al nost a
contract killer down in West Palm Beach for a drug gang. (PCR
Vol .11 p.188).

M. Philnore gave | aw enforcenment a statenment on Novenber
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18, 1997 and before that statenment he told Attorney Hetherington
that he was not the shooter of Perron. (PCR Vol . Il p.192).
Attorney Hetherington testified that had M. Philnore told him
that he did shoot Perron, Hetherington would not have all owed
M. Philmore to give the Novenmber 18, 1997 statenent to |aw
enf orcenent because that would have been just too powerful a
case for the jury to hear. (PCR Vol .Il p.193). At t or ney
Het heri ngton would have not allowed M. Philnmore to give the
statenent and woul d have taken his chances with the jury. (PCR
Vol .1l p.194). As a trial attorney, he would have preferred to
go to trial without the confession than with the confession.
(PCR Vol .11 p.195). M. Philnorezs version of his invol venent
progressed from his assertion that he was not involved in the
abduction, to Spann leaving with Perron for a short period of
ti me between the abduction and the bank robbery and com ng back
wi t hout her, to his being present at the abduction. (PCR Vol.lI
p.197). Attorney Hetherington testified that he sonetinmes wl|
believe or disbelieve his clients. (PCR Vol. 11l p. 220).
Before the statement given on Novenmber 18, 1997, Attorney
Het heri ngton said that he met with M. Philnores nother in the
eveni ng, sonetinme between Novenber 15 and Novenber 18, 1997.
(PCR Vol. 111 p. 221). Attorney Hetherington stated that the

conversation with M. Philnoress nother nay have cone after the
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18'"" or before the 18'" However, at the time Attorney
Het heri ngton spoke to M. Philnore:zs nother, Hetherington knew
about the abduction of Perron. (PCR Vol. 111l p. 222).

As of Novenber 18, 1997, M. Philnore continued to deny his
i nvol venent in the abduction of Perron. At or ney Het heri ngton
took M. Philnore at his word and believed him (PCR Vol. |11
p.227). It did concern Attorney Hetherington that M. Philnore
said he had no involvenent in the abduction yet |aw enforcenent
said that an abduction of Perron had taken place. (PCR Vol.IIl
p.228) .

At the Novenber 18, 1997 statenent, M. Philnore, when being
asked about the origin of the guns, refused to answer, and
personally invoked his Fifth Anmendnment rights against self
incrimnation. (PCR Vol.Ill p.230). Attorney Hetherington said
he allowed M. Philnmore to give the Novenber 18, 1997 st atenent
so that he could clear his nanme about any possible abduction.
(PCR Vol .11l p. 237). Attorney Hetherington saw no risk in
allowing hs client to talking about the bank robbery so he
could clear his nane on the abduction. (PCR Vol.IlIll p.237).

During the Novenber 18, 1997 statenent, the detectives were
concerned about how Spann could have gotten both the Lexus and
Subaru cars to the bank by hinself and were having difficulty

accepting the whole thing. (PCR Vol .11 p.240, 246). M.
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Phil nore said he didnst know and that he had di scussed this with
his |lawer and that there could have been a third or fourth
party involved. (PCR Vol.Illl p.240). M. Philnore deni ed any
knowl edge of the origin of the Lexus. (PCR Vol.Illl p.245).

Attorney Hetherington was not concerned about a possible
third or fourth party involved in the case, he believed M.
Phil more that he had no involvenent in the abduction, and he
didn:t focus on the discrepancies in Philnores story. (PCR
Vol . 11l p. 242,245, 246).

During the interview, Detective Von Holle said, Aand I

..want to .. | wanna see you get the benefit that comes al ong
wi th cooperating.@ (PCR Vol .11l p.246). M. Philnore then said
he woul d cooperat e. (PCR Vol . 111 p.247). M. Philnmore told

Detective Von Holle about a West Palm Beach robbery that he
commtted and which would | ater be used as an aggravator in the
murder trial. (PCR Vol. 111 p.257). Attorney Hetherington
admtted that inplicating hinmself in the Wst Pal m Beach robbery
was a risk involved in allowing his client to testify to |aw
enf orcenent during an investigation. (PCR Vol. Il p.258).
Attorney Hetherington testified that if there were any
benefit to be derived for the cooperation, it would be that M.
Phil more cleared his name. (PCR Vol. 11l p.248). M. Philnore

received no consideration or benefit for his cooperation in
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giving a statement on Novenber 18, 1997. (PCR Vol .Il11 p.254).

Attorney Hetherington did not request that the State offer M.
Phil nrore any consideration for the statenment. (PCR Vol. |11
p. 255).

Attorney Hetherington allowed M Philnore to give another
statenment on Novenber 20, 1997. (PCR Vol .11l p.260). The
pur pose of the statement was to corroborate that M. Philnore
had no part of the abduction, Attorney Hetherington
acknow edged that polygraph examnations are wused by |aw
enforcement as an investigative tool. (PCR Vol . 111 p.260).
Attorney Hetherington was not present at the statenment during
the pre-test. (PCR Vol. 111 p.269,274). There was risk in
allowing M. Philnore to be questioned outside the presence of
his lawer. (PCR Vol. Ill p.276). M. Philnore continued to
tell Attorney Hetherington that he had no involvenment in the
abduction. (PCR Vol.Ill p.261). Attorney Hetherington believed
M. Philnore but had concerns about his version of facts. (PCR
Vol . 111 p.262). M. Philmore was facing life in prison as of
Novenmber 20, 1997 and M. Philnore was doing the cal cul ations
during the Novenber 20, 1997 statenment. (PCR Vol.IlIl p.266).

At the Novenber 20, 1997 interview, M. Philnore admtted
that he drove the Lexus and inplicated hinself as being present.

(PCR Vol .1l p.276). Attorney Hetherington said that it was
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clear fromthe face of the interview and what he found out that
M. Philnore was not being candid with him (PCR Vol . 111
p.278). M. Philmre continued to tell Attorney Hetherington
that he was not the shooter of Perron. (PCR Vol .11l p.279).
After Novenber 20, 1997, Attorney Hetherington knew that M.
Philmore had lied to him about the facts of the case. (PCR
Vol . 1V p. 307).

Attorney Hetherington believed that there was risk to
allowing M. Philnore to give another statement. (PCR Vol. 1]l
p.281). The fact that he was the shooter or not would be very
crucial to his case. (PCR. Vol .11l p.282) The jury would give
M. Philnmore greater consideration if he were not the shooter
than if he were the shooter. (PCR Vol.Illl p.282). Even though
M. Philnmre had not been forthcom ng, Attorney Hetherington
suggested that another statenment be given. (PCR Vol. 111

p.282). Attorney Hetherington said that he would rather go to

trial without his client having given a full confession as
opposed to remmining silent on incrimnating issues. (PCR
Vol .Il'l p.294). He would also prefer to go to trial wthout a
cor pus del ecti. (PCR Vol . 1V p. 299).

Al t hough there was no urgency or rush, another statenent was
gi ven on Novenber 21, 1997. (PCR Vol . 111 p.283). Perrons body

still had not been recovered. (PCR Vol.IIll p.284, 289, Vol.IV
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p.298). The first time Attorney Hetherington heard about where
the body was |located was in private with M. Philnore. (PCR
Vol .1V p.301). The body was in a renpte area not likely to be
easily found. (PCR Vol.IV p.301,302). Law enforcenent agencies
and the famly of the deceased would have a great interest in
| ocating the body. (PCR Vol.IV p.299). M. Philnore had not
admtted to being the shooter of Perron. (PCR Vol .1V p. 298).
Regardi ng the discovery of the body, the follow ng testinony was
elicited at the 3.851 hearing:

Q (BY MR VIGG ANO) M. Hetherington,

before the break you testified or you agreed

that you would prefer to go to trial in M.

Phi | nor ezs case-

A. | would - pardon ne?

Q You would prefer to go to trial on M.

Phi | nmor e:=s case wi t hout a full -bl own

confession as opposed to going to trial in
his case with a full-blow confession.

Correct?

A. In a perfect world, sure.

Q Yes. In this case you also discussed

with M. Philnore the |location of the body.
Correct?

A.  Yes.

Q And you discussed with himthe | ocation
of the body in the privacy of an interview
roomwith just you and him Correct?

A. | believe so.

Q And to that point, |aw enforcenent did
not know the | ocation of the body. Correct?
A.  No.

Q In fact, to that point, |aw enforcenment

had told you about the things you already
testified to, that M. Philnpore was invol ved
in the Indiantown robbery, that there was
sonme connection there between M. Phil nore
and the Lexus and the abduction, and that he

34



was a suspect in the robberies at West Palm
Correct?

A. Possibly by that tinme, sure.

Q And, of course, they had no statenent
that he was the shooter of Mess Peron.

Correct?
A Sur e.
Q And they had no idea where the body was,
or whether or not if she was still alive.
Correct?

A. That:s - that:s true.

Q Woul d you agree that in M. Philnore:s
particular case, as a crimnal defense
attorney, that you would prefer to go to
trial in a case where theres no body as
opposed to where there is a body?

A. That would be a fair statenent.

Q O a corpus delecti. There would be no
corpus delecti. Correct?

A. That:=s al ways best.

Q And you would agree that the |[|aw

enf orcenent agencies investigating this case

woul d have a very great interest in locating

t he body. Correct?

A.  They woul d.

Q And you would agree that famly nmenbers

of Mss Peron would have a very great

interest in |ocating the body.

A.  They woul d.

Q In fact, law enforcenent and the famly

woul d want to know if she was even dead.

A. They would. (PCR Vol .1V p.297-299).
Regardi ng the circunstances concerning the discovery of the

corpus delecti, the following testinony was elicited at the
3.851 evidentiary hearing:

(By M. Kiley)

Q And so - so you did - wait a ninute.

The body is found when, after the incident -

the 20'" ?The incident - the 20'"?

A. It=s either the 20'"" or the 21% |, | think.

Q Okay. And at that time you had taken
M. Philmre privately and indicated to M.
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Phil more that, perhaps, it would be best for
everyone if there was closure and that
woman=s body was found. Correct, sir?

A. That was part of our discussion.

Q Also part of the discussion was -

A. And I=m not sure who initiated that
statement. It was either Philnore or nyself.
Q And - but did you or did you not
indicate that the famly would really |ike -
and it would be beneficial if the famly
could find their |oved one and bury their

| oved one in a civilized manner, instead of
wonderi ng where this body was?

A. W nmay have discussed that in the
context of mtigation.

Q Isnit that the old Christian buria

routine?

A No.

Q No?

A.  No.

Q You know what the old Christian buri al
routine is?

A.  Yes.

Q What is the old Christian?

A. That with the two cops in the car and

talking to the guy in the back seat. It an
old - 30 year old case.
Q Itzs a 30 - year - old case where the

police say, gee sure would be nice if the
famly had a Christian burial.

A.  Yeah. I:mfamliar.

Q Okay. wel |, that=s a police
i nterrogation technique, right?

A.  No.

Q No? It=s not?

A. Well, they did it. We were talking
about it.

Q They didit. And you did it, didnt you?
A. Yeah.

Q  Ckay.

A. They used the word. | used the word.
| -m not a cop.

Q Christian burial, right. | mean, they

used that technique and you wused that
techni que, didnst you? Didnt you?
A. We tal ked about it. (PCR Vol .V p. 446-
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448) .

Attorney Hetherington did not secure any agreenment or any
consideration in exchange for M. Philnore | eading authorities
to the body. (PCR Vol .1V p.303) At the statenent of Novenber
21, 1997, M. Philnore told the authorities where the body coul d
be found and he led themto the body. (PCR Vol.IV p.313). Wth
a corpus delicti, the case got worse. (PCR Vol.IV p.314).

Attorney Hetherington admtted that the case got worse by
virtue of his advice that M. Philnore tell |aw enforcenent that
he had been driving the Lexus. (PCR Vol.IV p.304). Based upon
his knowl edge and experience, Attorney Hetherington knew that
def endants, for various reason, are reluctant to tell the whole
story and truth about crinmes that they may have cormmitted. (PCR
Vol . 1V p.305). Typically, a crimnal defense attorney would
tell their clients not to speak to anyone about their case
because any statenents nmade could later be used against the
client. (PCR Vol .1V p. 306). It would be npbst appropriate to
guestion a client about facts and circunstances of the case, of
whi ch the answer is unknown, in private, w thout |aw enforcenent
present. (PCR Vol.1V p.309, 310).

At the Novenber 21, 1997 statenent, Attorney Hetherington
was actively questioning M. Philnore with |aw enforcenent

present. (PCR Vol.IV p.318-321). Regarding the questioning of
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M. Philnmore by Attorney Hetherington while | aw enforcenent was

present at the Novenber 21,1997 statenent

testinmony was elicited at the 3.851 hearing:

Q (BY MR VIGG ANO)  Okay.
st at enent
215t

Het heri ngton, there was another

given by M. Philmre on Novenber
1997. This one later in the day,7:05 p.m
And at the interview was Detective Fritchie,

Lenard Phil nore, B
A. Yes.

Q B you, M. Colton, and M. Bakkendahl.

Correct?
A. That:=s correct.

Q Now, at that nmeeting B and | refer you to

page 6 B
A. I:mthere.

Q Okay. B Detective Fritchie was speaking

to M. Philnore about the case.
A. Uh- huh.

Q And he said, ACkay. Now |I:=m gonna ask you
one nore time with your |awer present.
there anything else that you are forgetting
you
know, neglecting to tell me or whatever word

to tell me? That you can ...that

you wanna use that..

t he

M .

ls

AMr. Hetherington: Lenard, you and

just had a talk while the detective and the
other witnesses were in this court...or
this, uh, interview room | enphasized to
you that itz inportant for you to clarify
ri ght now, not two days from now, anything
i ncl udi ng what we just tal ked about now t hat
you. ..youve, uh, anended your account
what happened just now w th respect to your
hel pi ng, uh, Spann throw her in the water.

Okay?@
ALenard Phil nore: That:=s what |

t hat=s enough there to just convict
know?(

AMr. Het herington: Okay. That:=s fair.(
really

ALenard Phil more: That:s al
wanna say. (
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AMr. Het herington: But, you know, that:s
fair to be scared. On the other hand, it:s
i nportant that...that we know exactly, you
know, for your protection right now
that...is there anything else you wanna
clarify that youre scared of, too, including
t hi ngs about Sophi a, things about the guns,
t hi ngs about the actual ki dnapping and who
was present ?(

ALenard Phil nore: Mm@

ALenard Phil nore: Sophia, ya:ll please,

you know, it may seem like |I mght lie on
sone...you know, it=s not that I:mlyin. It:s
just I=m not sayin: it, but you know, I|:=m
sayin: to you, Sophia, Frankie.@

ACkay.

ALenard Philnore: ...Nobody else was

present that day.(

AMr. Het herington: Okay. 0

ALenard Philnoref And we didnt even
see... | didnit even see them on Friday.(
ADet ective Fritchie: Is it, uh, is it safe to
say that when you wal ked up to M. Peron, in
your opinion, she was dead at that tine? |

nmean, is that safe...your opinion? | don:t
know if that:s even a fair question, but,
mean. . . 0

ALenar d Phi | nore: She was dead because

the wound was to the head. So | would say
she was dead. @

ADet ective Fritchie: Okay.(

AMr. Hetherington: Did you see nore than
one wound?0

ALenard Phil nore: Huh?@

AM . Hetherington: Did you see nore than
one wound or two?(

ALenard Philnore: | didnst really see the
wound. | just seen... you know, | seen |like
alittle spot of blood on her head and, you
know, and the bl ood that:zs on the ground. @
A, Okay.

Q M. Hetherington, do you think that that
was the appropriate forumto be asking your
client these questions?

A. | think that these are things that | was
clarifying that he already discussed.
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Q M. B your client was very scared.
Correct? He evidently was scared.

A.  Ckay.

Q And he really didnst want to talk, did
he?

A.  Oobviously, he did.

Q You think Byou think B he knew that there
was enough there to convict him

A. He knew that |ong before then. That
wasn:t certainly the turning point in this
case.

Q But you brought him in there to ask
t hese questions. Correct?

A. No. | didnst bring hm in to ask any
guesti ons.

Q You ended up asking these questions.
Correct?

A. | did, to clarify things.

Q Were you working for the State or for
M. Philnore when you were trying to clarify
t hi ngs?

A. | was working for Lenard, of course.

Q Do you B I mean, if Bif it didnst show
that you were asking these questions, M.
Het herington, if it didnst indicate M.
Het heri ngton asking these questions, would
you not agree that you sounded like a
detective yourself, as youre asking these
guestions?

A. No, | dont agree with that.
Q You donit agree with that?
A.  No.

Q You donit feel that you were in that room
pressuring your own client to gi ve
informati on about the details of this case
with |aw enforcenent in the sane roonf?

A No.

Q You donzt think that that reflects that
kind of B

A. No.
Q Bscenario?
A. No, | donzt at all. | think it clarifies

what Lenard and | al ready tal ked about prior
to this whole interview

Q What protection were you seeking to
obtain for Lenard when you told him this
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whole thing was for his own protection?
What protection were you seeking to get?

MR. M RMAN: I:m going to object. The
guestion assunes facts not in evidence.

THE COURT: Are you referring to sonme
thing in the transcript, please?

MR. VI GG ANO: Yes. The section Bsecond
i ne on page 7.
A.  Okay. Okay.
Q (BY MR VIGGE ANO You were suggesting to
M. Philmre that this informati on would be

for his own protection. What were you
referring to?
A. | was probably referring to the

information that he told me prior to having
this information relayed to | aw enforcenent.
Q How woul d he be protected by giving this
type of information?

A. Repeat, please.

Q (BY MR VIGA ANO To the extent that the
case was not turned Bno turn back case, it wa
based upon the advice that you gave M.
Philmore to give statenents where he
i ncul pated hinself, specifically regarding
his connection to the abduction, the Lexus,
and his knowl edge of the |ocation of the

body.
A.  Okay.
Q Al | this canme while you were

representing M. Philnmore. Correct?

A. Yes.

Q So to the extent that the case became a
no turn back case, it was occurring while
you were representing him

A.  Yes.

Q And this all occurred, you agree, within
the first week of your representation.

A.  Yes.

Q And you acknow edge that everything that
cane out that | just recited, the abduction,
the statement about the body, the corpus
delicti, driving t he Lexus, IS al
information that you prefer to go to trial
wi t hout .

A Absolutely.

Q So at the point of the B the Novenber
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21%" statenment after the second statenent

t hat day, aB at that point the outstanding

issue, so to speak, was whether or not M.

Phil nore was, in fact, the shooter.

A. Yes. (PCR Vol .|V p.318-326)

Anot her statenent was schedul ed for Novenber 23, 1997. (PCR
Vol. IV p. 327). Counsel was not present for the statenment on
November 23, 1997. (PCR Vol. 1V p.328). Attorney Hetherington
agreed to allow M. Philnore to give a statenment in the presence
of | aw enforcenment that could be adm ssible in court even though
counsel was not present. (PCR Vol.IV p.339). Whet her M.
Phil nore was or was not the shooter was unknown as of Novenber
23, 1997. (PCR Vol. IV p.326). M. Philnmre continued to
mai ntain that he was not the shooter. (PCR Vol .1V p.326).
Attorney Hetherington knew that M. Philnmore had not been
forthcomng with him regarding other issues in the case. (PCR
Vol .1V p.326). The Novenber 23, 1997 statenment was term nated.
(PCR Vol .1V p.331). M. Philnore did not admt at the Novenber
23, 1997 statenent that he was the shooter. (PCR Vol. 1V
p. 345) . At sonme point after November 23, 1997, M. Philnore
acknowl edged in confidence to Attorney Hetherington that he was
t he shooter. (PCR Vol.IV p.332).
Anot her statenent was schedul ed nor Novenber 26, 1997. (PCR

Vol .1V p.334). At that statenent, M. Philnore admtted he was

the shooter. (PCR Vol.IV p.336).
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Regardi ng the sequence of events and the length and quality

of the representation of M. Philnmre by Hetherington,

following testinony was elicited at the 3.851 hearing:

(By M. Kiley)

Q Very well, sir. Okay. So B okay. So we
have, pursuant to your advice of counsel
acting upon the information you received
from|law enforcenment B

A.  Right.
Q Bfromthe tine of M. Philnores arrest,
till right before Thanksgiving, you have M.

Philmore admtting that he was the shooter
did you not, sir?

A | did.

Q So safe to assune, sir, when you got the
case on the 15'" you had a client that didnt
want to talk to |aw enforcenent. Correct,
sir? Nobody B correct, sir? A reasonable
doubt as to who or who was not the shooter
of M ss Peron, correct, sir?

A.  Oh, yes.

Q And by the 26'", in twelve days of your
representation of this man, you had
essentially cleared this case for |aw

enf or cenent .
A.  Turned out that way.
Q It turned out that way? Al'l before
Thanksgi vi ng.

MR. M RMAN: Objection, cumul ative.

THE COURT: As to al | bef ore
Thanksgi ving? Overruled as to the question
asked.

Q (BY MR KILEY) All before Thanksgi vi ng.
A. Itz that tinme span you said.

Q Wthin a twelve-day period of tine.

A.  Yes.

Q Wthout doing any depositions.

A. Correct.

Q W t hout checking out this w tness that
saw two black nen allegedly abduct M ss
Per on.

A.  Well, | donst know about checking out. |

had i nformati on.
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No. All of this was done in a twelve-
y period of tine.

Yes.

MR. M RMAN: Obj ection, cunul ative asked
and answer ed.
THE COURT: Sustai ned. Sustai ned.

Q You had information?

A.  Yeah.

Q Did you interview that witness, sir, B
A.  No.

Q B to see they had the right black nen?
A No.

Q

da

A.

Q (BY MR KILEY) When you were
responsi ble for the representation of this
man.

A. Yes. (PCR Vol. V p.453-55)

Attorney Hetherington was asked if he had exerted any i nproper
pressure on M. Philnore and Hetherington responded in the
negati ve. (PCR Vol . V p.455). Attorney Hetherington clained
that he had an initial meeting with M. Phil nore:s nother before
the 20'" of Novenber. (PCR Vol. V p.463). \When questioned
further regarding the issue of inproper pressure, Hetherington
was evasive. At the 3.851 hearing the follow ng testinony was
elicited:

(By M. Kiley)

Q  Your Honor B rather counsel, prosecutor
here asked you if you exerted any i nproper
pressure on M. Philmre. And you said no.
A. That:=s true.

Q Well, what is inproper pressure? What
woul d you consider to be inproper pressure?
A. I nproper pressure froma |awer would be
to take a position that:s adverse to your
client=s interest.

Q I nproper pressure would be B hum Taking
the position that=s adverse to your client:s
best interests?
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A.  Yes.
Q And providing the police with
aggravators would be benefici al

client?
A. That:=s why were here, | guess,
Q  Ckay.

A.  That:s why were here.
Q And having your client lead t
to the body would be beneficial

client?
A. Utimtely, a judge or another
judges will make this decision.

Q And have you B and having it r

statutory
to your

you B

he police
to your
panel of

empve all

reasonabl e doubt from your <client:ss case
woul d be beneficial to your client? Sane

answer, would you say, sir?
A Utimtely.

Q. <1l take it. Prosecutor said that in

your mnd did you think the state
by Detective Fritchie that Phil nor

ment made
e made an

adm ssion was going to be adnmissible in

court?

A.  Yes.

Q But you read the transcript B
A.  Yes.

Q It wasnt in there.

A. That:=s correct.

Q So it is possible B in fact,

submt to you, sir, that it is pr
was not a verbal adm ssion at al
possi bly or probably a nod of the
| don:zt recall.

You don:t recall?

No.

Well, you donst know. Right?
No. (PCR Vol. V p.467-69).

>O >0 >

| would
obable it

. It was

head.

Regarding the circumstances of the termnation of Attorney

Het heri ngton:s representation of M. Philnore, the follow ng

testinmony was elicited at the 3.851 hearing:

(By M. Kiley)
Q Do you recall if during M.
trial Detective Fritchie came in
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yeah, he admtted to ne.

A. | wasnst trial counsel

Q You werenzt trial counsel. When did you
cease to be trial counsel, sir?

A. | dont recall.

Q You don:zt recall?

A No.

Q Well, was it before the nmpotion to
suppress?

A. I:msure it was. | :=m sure B

Q \Why B why were you not trial counsel?

A. | think there was B | think there was a
motion and order in there that would be
definitive of that. There:s probably a
motion in the court file sonmewhere. | don:t

recall the B
Q You donit recall why?

A. | think it was a conflict possibly.
Q Isnst it true this man fired you?
A. That could be the case. | dont recall

MR. M RMAN: I:m going to object to the
rel evancy of that question.

MR. KI LEY: Judge, I-m trying to
establish whether this man knew what
evidence would be adm ssible at trial and
how I ong his representation lasted of this
man.

THE COURT: The objectionzs overruled,
but B

MR, KILEY: | will tread lightly.

THE COURT: Well, does counsel know the
answer to the question?

MR. KILEY: OF the B

THE COURT: Why he wasn:t counsel B

MR. KI LEY: Yeah.

THE COURT: And B

MR. KI LEY: Yes.

THE COURT: Proceed.

Q (BY MR KILEY) Isnst it true M. Philnore
filed a pro se notion to fire you?

A.  He may have.

Q He may have.

A | donzt recall, sir.

Q And isnst it true the Court, maybe not
necessarily this Court, but a Court of equal
dignity appointed M. Bauer and M. Garl and
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to represent M. Phil nore?

A.  Yes.

Q And isnt it true that in M. Philnore:s
pro se notion to fire you he stated he wasnzt
represent B you werenit representing his
interests, sir?

A. | donzst recall the notion.

Q Well, isnt that why you are not B were
not trial counsel?

A. | suspect so.

Q And isnt that why you donzt know what
went on in the trial? Correct, sir?

A.  No.

Q Ckay. So in your mnd, what was
adm ssible B is it possible, sir, that in
your mnd what was adm ssible was not, in

fact, adm ssible?

A. lt=s possible.

Q Is it possible, sir, that when Detective
Fritchie said he admtted to it, Detective
Fritchie was referring to a nod of the head,
rat her than a verbal adm ssion?

A. | donst know.
Q Is it possible, though?
A. Itz possible, sure.

Q Okay. Now, you testified B
MR. KILEY: | have nothing further. (PCR
Vol . V p.469-72).

At the 3.851 hearing, the follow ng testinony was elicited:

Q How about capital cases, how nmany of
t hose have you hand-?

A. Including capital sexual battery or just
mur der ?

Q Murder case.

A. VWhere death was being sought or just

first degree?
Q Start off with death being sought.

A. l-ve been at the beginning of those
cases. Usually 1 get off them for one
reason or another. Not many.

Q How many cases have you handl ed that

went to verdict?
A. In that death?

47



Q Death case, yes.
A. None. (Enphasis added) (PCR Vol. Il p.
147-8) .
Het herington also testified that he was aware that the
primary concern of law enforcenment in providing him wth
information was for | aw enforcenent to Acl ear@ or solve the case.
(PCR Vol . Ilp.175). Het heri ngton had testified that he, in
light of his experience, knew that crimnal defendants are
reluctant to tell the whole story and truth about crinmes that
they may have committed. (PCR Vol . 1Vp. 305). Het heri ngt on,
after talking to M. Philnoress nother, believed that M.
Phi | nrore was not involved in the abduction of Ms. Perron. (PCR
Vol .11l p.223). Attorney Hetherington was nmade aware that an
abducti on had taken place on Novenber 14'" between the dates of
Novenmber 15'" and November 18'". (PCR Vol.l1l p.223).
D. TESTI MONY OF KATHLEEN LAVERNE M LLER
Kat hl een Laverne MIler is M. Philnore=s nother and heard
about his arrest through a friend of Lenard. (PCR Vol.V p.477).
Ms. MIller testified that a couple of days after Lenard was
arrested, she received a phone call from Attorney Hetherington
who represented to Ms. MIler that he was the attorney who woul d
be handling M. Philnores case. (PCR Vol.V p.479). She also
testified that in the original conversation, Hetherington did

not think things |ooked too good for M. Philnmore and that he
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woul d rather not talk to her about the case until after the
Thanksgi ving holi day. (PCR Vol.V p.480-81). Attorney
Het herington did nmeet with Ms. MIller after the Thanksgi vi ng
hol i day, (PCR Vol .V p. 482)but by then Hetherington had already
Acl eared the casefl for the police. EE THE LONER COURT:S ORDER

In its ORDER DENYI NG MOTI ON FOR POSTCONVI CTlI ON RELI EF dat ed

May 12, 2004, the lower court denied all relief after the

evidentiary hearing. In the order, the court stated that it
wi ||l address the clainms in the order presented in the Mtion.
CLAI M |

MR. PH LMORE WAS DENIED THE EFFECTI VE
ASSI STANCE OF COUNSEL AT THE GUI LT/ | NNOCENCE
AND SENTENCI NG PHASE OF HI S CAPI TAL TRI AL,
IN VIOLATION OF THE FOURTH, FIFTH, SI XTH,
El GHTH, AND FOURTEENTH AMENDVMENTS TO THE
UNI TED STATES CONSTI TUTI ON AND THE
CORRESPONDI NG PROVI SIONS OF THE FLORI DA
CONSTI TUTI ON, AND AS A RESULT, MR PH LMORES
CONVI CTI ON AND DEATH SENTENCE ARE
UNRELI ABLE.

In Claim I (A, the Defendant contends that trial counsel
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was ineffective in failing to challenge the State:s contention
that the striking of the prospective African-Anmerican juror
Tajuana Holt, was not pretextual. The 3.851 court held: AThis
claimis legally insufficient and procedurally barred.@

CLAI M I |

COUNSEL RENDERED | NEFFECTI VE ASSI STANCE OF
COUNSEL BY FAILING TO |INVESTI GATE MR

PH LMORE:S CASE BEFORE ADVI SI NG THAT MR

PH LMORE Gl VE | NCRI M NATI NG STATEMENTS TO
LAW ENFORCEMENT, BY FAILING TO BE PRESENT
WTH MR PH LMORE DURI NG STATEMENTS G VEN TO
LAW ENFORCEMENT, AND BY FAI LI NG TO SECURE A
PLEA AGREEMENT PRIOR TO ALLOANNG MR

PH LMORE TO G VE | NCRI M NATI NG STATEMENTS TO
LAW ENFORCEMENT. MR. PHI LMORE WAS DENI ED
THE EFFECTI VE ASS|I STANCE OF COUNSEL AT THE
GUI LT/ I NNOCENCE PHASE OF HI S CAPI TAL TRI AL,

N VIOLATION OF THE FOURTH, FIFTH, SI XTH,

El GHTH AND FOURTEENTH AMENDMENTS TO THE
UNI TED STATES CONSTI TUTI ON AND THE
CORRESPONDI NG PROVI SIONS OF THE FLORI DA
CONSTI TUTI ON, AND AS A RESULT, MR PH LMORES
CONVI CTI ONS AND DEATH SENTENCE ARE
UNRELI ABLE.

The Defendant:s second cl ai m enconpasses four ineffective
assi stance of counsel issues surrounding statenents given by the
Defendant to law enforcenment during the tinme that he was
represented by attorney John Hetherington. The 3.851 court
hel d:

AHer e, the Defendant has not overcome the presunption that, under
these circunstances, allowi ng the Defendant to nake statenents

on each of the respective dates discussed above m ght be
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consi dered sound trial strategy. Accordingly, this Court is
unable to find that in light of all the circunstances, counsel:s
actions were outside the wi de range of professional conpetent
assi stance as contenplated by the | aw. @
CLAIM |11
MR. PH LMORE WAS DEN ED THE EFFECTIVE
ASSI STANCE OF COUNSEL AT THE SENTENCI NG
PHASE OF HI S CAPI TAL TRI AL, I N VI OLATI ON OF
THE SI XTH, El GHTH, AND FOURTEENTH
AVMENDMENTS. TRIAL COUNSEL FAILED TO
ADEQUATELY CHALLENGE THE STATE:S CASE, AS A
RESULT, THE DEATH SENTENCE | S UNRELI ABLE.
The Defendant:s third ground enconpasses six clainms of
i neffective assistance of trial counsel during the penalty phase
of the Defendant:s trial.
In Claim IIl(A), the 3.851 court held: AThis claim is
wi thout merit. Mreover, this claimis insufficiently pled.@
In Claiml1l1l(B), the Defendant asserts that trial counsel
was ineffective for failing to provide the Defendant:s nental
health expert with adequate background information to permt a
meani ngful evaluation of the Defendant for the presence of
mtigation of intoxication and/or drug abuse. The 3.851 court
hel d: @This claimis without nmerit.@
In daimlll(C, the Defendant argues that trial counsel was

ineffective for failing to provide the Defendant:s nental health

expert with adequate background information to permt a
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meani ngf ul evaluation of the Defendant for the presence of
mtigation of under the influence of extrene nental or enotional
di sturbance at the tine of the offense. The 3.851 court
hel d: §Si nce no testinony was offered at the evidentiary hearing
in support of this claim the Defendant has failed to establish
that trial counsel was deficient.@

In Claimlll (D), the Defendant contends that trial counsel
was ineffective for failing to argue in closing the presence of
obj ective and scientific evidence of brain damage in support of
the statutory mtigation that the Defendant was under the
i nfluence of extreme nental and enotional disturbance at the
time of the offense. The 3.851 court held: AAs such, the failure
to argue Dr. Wbod:s testinony in closing argunment was reasonabl e
under the circunstances.

In ClaimIIllI(E), the Defendant asserts that trial counse
was ineffective for failing to provide the Defendant:s nental
health expert with adequate background information to permt a
meani ngful evaluation of the Defendant for the presence of
mtigation that the Defendant was acting under the substanti al
dom nation of another at the tinme of the offense. The 3.851
court hel d: iDef endant has failed to establish this claim@

In ClaimIll1(F), the Defendant argues that trial counsel was

ineffective for failing to present expert testinmony to explain
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t he presence of organic brain damage in support of mitigation
that the Defendant was under the influence of extrenme nmental or
enotional disturbance. The 3.851 court held: ADefendant has
failed to overconme the presunption that his attorney:s actions
under the circunstances were sound trial strategy. Furthernore,
t he Defendant has failed to denonstrate that he was prejudiced.(
CLAIM |V

MR. PHI LMORE:S SENTENCE OF DEATH UNDER THE

FI FTH, S| XTH, El GHTH AND FOURTEENTH

AVENDMENTS TO THE UNI TED STATES CONSTI TUTI ON

AND CORRESPONDI NG PROVI SI ONS OF THE FLORI DA

CONSTI TUTI ON IS I NVALI D BECAUSE THE

SENTENCI NG COURT | GNORED THE TESTI MONY OF AN

EXPERT W TNESS WHI CH, | F CONSI DERED, WOULD

HAVE ESTABLI SHED STATUTORY M TI GATI ON.

The Defendant contends that the Defendant:s sentence of
death is invalid because the trial court ignored the testinony
of an expert wtness which, iif considered, wuld have
established statutory mtigation and refused to instruct the

jury on statutory nmental mtigation. The 3.851 court held: {This

issue i s procedurally barred.

CLAIM V
MR. PH LMORE WAS DENIED THE EFFECTI VE
ASSI STANCE OF COUNSEL I N VI OLATION OF THE
SI XTH, EI GHTH, AND FOURTEENTH AMENDMENTS OF
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THE CONSTITUTION OF THE UN TED STATES.

TRIAL COUNSEL FAILED TO SUBJECT THE

PROSECUTION TO A MEANI NGFUL ADVERSARI AL

TESTING IN THE GUI LT PHASE OF MR. PHI LMORES

TRI AL BY CONCEDI NG GUI LT W THOUT

CONSULTATI ON

The Defendant asserts that trial counsel was ineffective for
failing to subject the prosecution to a neani ngful adversari al
testing in the guilt phase of the trial by conceding guilt
wi t hout consultation. The 3.851 court held: @[ T]he Court
determnes that trial counsel:=s decision of conceding to the
crimes charged or to a |esser offense was a reasonable trial
tactic predicated on his experience, his assessment of the case
and the Defendant=s affirmative and explicit consent to this
strategy. 0
CLAI M VI

COUNSEL WAS | NEFFECTIVE FOR FAILURE TO

OBJECT TO PROSECUTORI AL M SCONDUCT DURI NG

MR. PHI LMORE:S TRI AL. THI'S RENDERED MR

PHI LMORE:S CONVI CTI ON AND DEATH SENTENCE

FUNDAMENTALLY UNFAIR AND UNRELIABLE I[N

VIOLATION OF THE  SIXTH, El GHTH, AND

FOURTEENTH AMENDMENTS TO THE UNI TED STATES

CONSTI TUTI ON AND CORRESPONDI NG PROVI SI ONS OF

THE FLORI DA CONSTI TUTI ON.

The Defendant contends that counsel was ineffective for

failing to object to inmproper prosecutorial comentary and
remar ks during the Defendant:=s trial. The 3.851 court held:

AThis issue is procedurally barred as the chall enged comments

wer e addressed on appeal . @



CLAI M VI |
MR. PHI LMORE:S TRI AL COURT PROCEEDI NGS WERE
FRAUGHT W TH PROCEDURAL AND SUBSTANTI VE
ERRORS, VHI CH CANNOT BE HARMLESS VWHEN VI EVEED
AS A VWHOLE SINCE THE COMBI NATI ON OF ERRORS
DEPRI VED HI M OF THE FUNDAMENTALLY FAI R TRI AL
GUARANTEED UNDER THE SIXTH, EIGHTH, AND
FOURTEENTH AMENDMENTS.
The Defendant contends that the trial court proceedings were
fraught with procedural and substantive errors, which when
viewed as a whole, deprived himof a fundanmentally fair trial.
The 3.851 court held:@[T]he Florida Suprenme Court found no
prejudicial errors and this Court has denied each claimof the
Def endant:s nmotion, as such, the Defendant has suffered no
cunmul ative effect.(
CLAIM VI I
THE FLORI DA DEATH SENTENCI NG STATUTE AS
APPLI ED |I'S UNCONSTI TUTI ONAL UNDER THE SI XTH,

El GHTH, AND FOURTEENTH AMENDMENTS OF THE
UNI TED STATES CONSTI TUTI ON.

The Defendant argues that Florida:s death sentencing statute
is unconstitutional as applied. The 3.851 court held:(The

Def endant:=s claimis without nerit.(

55



CLAI M | X

FLORI DA STATUTE 921.141 1S FACIALLY VAGUE
AND OVERBROAD I N VI OLATI ON OF THE ElI GHTH AND
FOURTEENTH AVENDMENTS, AND THE
UNCONSTI TUTI ONALI TY WAS NOT CURED BECAUSE
THE JURY DI D NOT RECEI VE ADEQUATE GUI DANCE
IN VIOLATION OF THE EI GHTH AND FOURTEENTH
AMENDMENTS. MR, PHI LMORE:S DEATH SENTENCE | S
PREM SED ON FUNDAMENTAL ERROR WHI CH MUST BE
CORRECTED. TO THE EXTENT TRI AL COUNSEL
FAILED TO LITIGATE THESE | SSUES, TRI AL
COUNSEL WAS | NEFFECTI VE.

The Def endant asserts that the juryss sense of
responsibility was di m nished by the instructions regarding the
juryss role in violation of the Eighth Anmendnment to the United
States Constitution. The 3.851 court held: @This issue is
procedural ly barred.

CLAIM X
DEFENDANT:=S ElI GHTH AMENDMENT RI GHT AGAI NST
CRUEL AND UNUSUAL PUNI SHVENT W LL BE

VI OLATED AS DEFENDANT MAY BE | NCOWPETENT AT
TI ME OF EXECUTI ON.

The Defendant asserts that his Eighth Amendment right
agai nst cruel and unusual punishnment will be violated as he may
be inconpetent at the time of execution. The 3.851 court
hel d: (The Defendant concedes that this issue is not ripe for
consi deration, but raises it in order to preserve the issue for

future review. This claimis legally insufficient.(
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SUMVARY OF THE ARGUMENTS

(1) The 3.851 court erred in its denial of claimIlA  The
St ate:ss reasons for striking juror Holt were pretextual and tri al
counsel was ineffective for not attacking the alleged
genui neness of the strike.

(2) The 3.851 court erred in its denial of claimlIl in M.
Phil nore:s notion. Attorney Hetherington:s actions were outside
the wde range of professional conpetent assistance as

contenplated by Strickland and Cronic. Heterington failed to

investigate the case, acted as an agent for |aw enforcenent,
cleared the case for |law enforcenent in twelve days, and, as a
careful review of the post conviction record will denonstrate,
never intended to take the case to trial in the first place.
(3) The 3.851 court erred in its denial of claimlll of M.
Phil nore:=s notion. Trial counsel was ineffective in failing to
call Dr. Maher to rebut the Statess experts. Dr. Miher had been
deposed and had provided the necessary statutory mtigators.
(4) The 3.851 court erred in the denial of claimV. There
was i nsufficient evidence that Philnore consented to concession

of quilt w thout consultation.
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ARGUMENT |

THE LOWER COURT ERRED I N HOLDI NG THAT THE
STRI KING OF JUROR HOLT WAS NOT PRETEXTUAL
TRIAL COUNSEL WAS |INEFFECTIVE |IN NOT
ATTACKI NG THE GENUI NENESS OF THE STRI KE

THE STANDARD OF REVI EW

Under the principles set forth by this Court in Stephens
v.State, 748 So.2d 1028 (Fla. 1999), this claimis a m xed
gquestion of law and fact requiring de-novo review w th deference
only to the factual findings by the |ower court.

THE PRETEXTUAL NATURE OF THE STRI KE

The State:s reason for striking prospective juror Holt were
vague and pretextual. The State:ss reluctance to disclose to the
trial court the questions asked and the answers given by Rosa
Holt left the trial court with no insight as to whether or not
the reasons for the strike were indeed genuine. The only
conclusion that the trial court could possibly make from the
information given by the State was that Rosa Holt was as African
Ameri can as her daughter.

I n Mel bourne v. State, 679 So.2d 759 (Fla. 1996)the Florida

Suprenme Court addressed the issue of race neutral/ pretextua

strikes as outlined in Slappy v. State, 522 So.2d 18 (Fla

1988). This Court hel d:

W also required that in step 2 the
proponent of the strike denonstrate Aa clear
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and reasonably specific:= racially neutral
explanation of legitimte reasons: for the
[strike].@ and that in step 3 the judge nust
deci de whether the proffered reasons are
Afirst, neutral and reasonable and, second,
not a pretext.@ Slappy, 522 So.2d at 22. |d
at 763.

A simlar issue regarding pretextual strikes was addressed in

Green v. State, 572 So.2d 543 (Fla. 2" DCA 1990). The G een

court hel d:

The only basis given by the state for its
chal l enge prior to the trial court:s
overruling of defendant=s objection was
insufficient to establish a racially neutral
reason for the chall enge. That basis was
given in the follow ng colloquy between the
court and counsel for the State: (@ What=s your
reason for striking this juror...?0 Adudge,

| just donst Ilike his answers to his
responses to ny questions. I=mnot striking
him based on race.( ADo you have any

specifics?@ ANothing specifically, Judge. |
woul d only add that I-m not going to strike
t he other black juror.@ See Slappy, 522 So.2d
at 22 (when state has the burden to show
that its perenptory challenge was not
racially notivated, in order to carry that
burden the state:ss reason for the challenge
must be Aa >clear and reasonably specific:
racially neutral expl anati on() (quoting
Batson v. Kentucky, 476 U S. 79, 96-98 &
n.20, 106 S.Ct. 1712, 1722-24 & n. 20, 90
L.Ed.2d 69, 87-88 & n. 20 (1986)). 1d at
546.

In M. Philnoress case, the State could not provide a clear
and reasonably specific racially neutral explanation regarding

t he prospective juror:s responses,and the State could not provide
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a clear and reasonably specific racially neutral explanation
regardi ng questions posed to the prospective jurors nother. M.
Phil nore contends that the |ack of specific reasons indicate
that this strike was used under pretext.

| NEFFECTI VE ASSI STANCE OF COUNSEL AND PREJUDI CE

Trial counsel was given an opportunity by the trial court to
i nqui re about the questions asked of Rosa Holt by nmenbers of the
State=s Attorney O fice. Trial counsel was also able to inquire
whet her the State had questioned any famly nmenmber of any
prospective white jurors. This would have further established
the pretextual nature of the strike. Trial counsel chose not to
pursue this issue at the expense of his client.

Furthernmore, M. Philnore was prejudiced by the striking of
prospective juror Holt because Athere is a reasonable probability

that [she] would have struck a different balance.® Wggins v.

Smth, 123 S.C 2527, 2531 (U.S., 2003). In Bertolotti wv.

Dugger, 883 F.2d 1503, 1519 (C. A 11 (Fla.), 1989) the court
rejected the argument that analysis of the Areasonable
probability@ of a different verdict should vary according to the
nunber of jurors voting to inpose the death penalty: if there is
a reasonabl e probability that one juror would change his or her
vote, there is a reasonable probability that a jury woul d change

its recommendation. It matters not how many jurors voted for
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death over life, only a reasonable probability that one juror
woul d change her vote. Ms. Holt remaining on the panel could
have swayed the entire panel to vote for life, and because she
was stricken fromthe panel M. Philnore was prejudiced. Relief

i's proper.

ARGUMENT | |

THE LOWER COURT ERRED | N HOLDI NG THAT MR
PH LMORE WAS NOT DEPRIVED OF H'S FOURTH,
FI FTH, SI XTH, El GHTH  AND FOURTEENTH
AMENDMVENT RI GHTS OF THE CONSTI TUTI ON OF THE
UNI TED STATES AND THE CORRESPONDI NG
PROVI SI ONS OF THE FLORI DA CONSTI TUTI ON. THE
PRE TRI AL REPRESENTATION OF MR. PH LMORE
FELL FAR BELOW THE STANDARDS SET IN
STRI CKLAND AND CRONI C.

THE STANDARD OF REVI EW

Under the principles set forth by this Court in Stephens
v.State, 748 So.2d 1028 (Fla. 1999), this claimis a mxed
gquestion of law and fact requiring de-novo review w th deference
only to the factual findings by the |ower court.

PRE- TRI AL | NEFFECTI VE ASSI STANCE OF COUNSEL

The representation of Lenard Philnmore anounted to no
representation at all. Attorney Hetherington actually assisted
| aw enforcenment in solving the nurder Ms. Perron. At the tinme
Attorney Het herington was appointed to represent M. Philnore,

| aw enf orcenent knew only that Perron was m ssing and did not
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know t hat she had been killed. Law enforcenment knew only that
Lenard Phil nore was involved in a trespass and in the |Indiantown
bank robbery. Through a series of blunders and sheer ineptitude,
Attorney Hetherington ensured M. Philnores conviction and
sentence of death.

In Strickland v. Washi ngton, 466 U S. 668 (1984), the United

States Supreme Court articulated the legal test to be enployed
in reviewing clainms of ineffective assistance counsel in the
foll owi ng way:

A convicted defendant:=s claimthat counsel:s
assi stance was so defective as to require
rever sal of convi ction - has t wo
conponents. First, the defendant nust show
that counsel:=s performance was deficient.
This requires showi ng that counsel nmade
errors so serious that counsel was not
functioning as the Acounsel | guaranteed the
defendant by the Sixth Amendnent. Second,
t he defendant must show that the deficient
performance prejudiced the defense. This
requires showi ng that counsel:s errors were
SO serious as to deprive the defendant of a

fair trial, a trial whose result i's
reliable. Unless a defendant makes both
show ngs, it cannot be said that the
conviction ... resulted from a breakdown in

the adversary process that renders the
result unreliable.

Strickland, 466 U S. at 687.

The representation of M. Philnore by Attorney Hetherington
was so deficient that counsel:s performance fell below not only

the standards in Strickland but further fell below the standard
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set

forth in Cronic v. United States, 466 U S. 648, 659, 104 S. Ct.

2039, 2047 (1984). Revi ew  of At t or ney Het heri ngt on=s
representation should be based upon the standard set forth in

Cronic and not Strickland. In Cronic, the United States Suprene

Court hel d:

There are, however, circunstances that are
so likely to prejudice the accused that the
cost of litigating their effect in a
particul ar case IS unjustified. Most
obvi ous, of course, is the conplete denial
of counsel. The presunption that counsel:s
assistance is essential requires us to
conclude that a trial is wunfair if the
accused is denied counsel at a critical
stage of his trial. Simlarly, if counsel
entirely fails to subject the prosecution:=s
case to neani ngful adversarial testing, then
t here has been a denial of Sixth Amendnent
rights that makes the adversary process
itself presunptively unreliable.

The adversarial testing process broke down fromthe start of
the case upon initial appointment of counsel to M. Philnore.
Attorney Hetherington, from the beginning of representation,
viol ated a basic precept of responsibility that an attorney has

to the client, and not to the State or | aw enforcenent. In Watts

V. Indiana, 338 U S. 49, 59, 69 S.C. 1347 (1947) the court

expl ained a | awer:=s obligation to the client as opposed to any
percei ved obligation to society to solve a crine:

To bring in a |lawer neans a real peril to
solution of the crinme because, under our
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adversary system he deens that his sole
duty is to protect his client - - quilty or
i nnocent - - and that in such a capacity he
owes no duty whatever to help society solve
its crinme problem Under this conception of
crimnal procedure, any lawer worth his
salt will tell the suspect in no uncertain
ternms to nake no statenment to police under
any circunstances. (Enphasis added)

Lenard Philnore would have been better off representing
hi msel f than being represented by his appointed counsel. M.
Phi | nrore woul d have been better off representing hinself because
hi s appointed counsel failed to subject the prosecutions case to
any adversarial testing. In fact, appointed counsel effectively
worked as an arm of the State in the prosecution of M.
Philmre. M. Philnoress counsel ensured his conviction and
sentence to death.

Initially, Lenard Phil nore was questioned by | aw enfor cenent
on Novenber 14, 1997 after being arrested for Arnmed Trespass on
Posted Land. (TR 1038) When questioned about the |ndi antown Bank
robbery, M. Philnore admtted his involvenent. (SR 27-29) Upon
further questioning regarding the di sappearance of Perron, M.
Phi | nrore denied his involvenent, and requested to speak to an
attorney.

As of Novenber 14, 1997, the only crines that the State

could conceivably pursue against M. Philnore was the arnmed

trespass and the | ndi antown Bank robbery. No conpelling evidence
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exi sted that would warrant the arrest of M. Philnore for the
nmurder of Perron. In fact, |aw enforcenent did not even know the
wher eabouts of Ms. Perron, |et alone that she had been kill ed.
When asked about Perron:zs whereabouts, M. Philnore had the good
sense to terninate questioning and request the services of an
attorney. Unfortunately for M. Philnore, on Novenber 15, 1997,
Assi stant Public Defender John Hethering was appointed as his
| awyer.

As of Novenber 15, 1997, had Attorney Hetherington told M.
Phil more, in no uncertain terns to nmake no statenents to police
under any circunstances, the State:s case woul d have been subj ect
to an adversarial testing resulting in M. Philnore avoiding the
death penalty. First, the State would have to | ocate the body of
Perron to establish that she had been killed. Considering that
her body was located in a drainage canal in a renote, isolated
agricultural area, it was not likely that she would easily be
found. Second, the state would have to prove who killed Perron.
As a mtter of fact, Codefendant Spann, from his initial
statenent to | aw enforcenent through trial, maintained that he
had nothing to do with Perronss abduction. If M. Philnmore did
not give any further statements to |law enforcenent, the State
woul d have been at a significant disadvantage in both cases,

increasing the Ilikelihood of verdict or plea negotiation in
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avoi dance of the death penalty.

Addi tionally, Attorney Hetherington would have given hinsel f
anple tinme to conduct independent investigation and discovery
with which he could have used to give his client intelligent
advi ce. Instead, Hetherington acted rashly, giving M. Philnore
fool hardy advice that even a neophyte |aw student would have
sense enough not to give.

Finally, Hetherington squandered a powerful bargaining chip
by advising M. Philnore to cooperate and give statenments to | aw
enf orcenent w thout any concessions. Hetherington should have
attenmpted to negotiate something | ess than a death sentence in
exchange for leading |law enforcenent to the body of Perron.
Het heri ngton coul d have used as | everage the famlys interest in
| ocating the body in negotiating a life sentence for his client.
| nst ead, Hetherington allowed his client to | ead | aw enforcenent
to the body for nothing in return.

The State:ss suggestion that Hetherington nmade a strategic
decision by allowing M. Philnore to give multiple statenments to
| aw enforcement is a specious argunment. A strategic decision
cannot be based on ignorance. Hetherington:s know edge of the
case, in the first few days of representation, was mninmal, and
his advice to M. Philnore was based on ignorance. Furthernore,

the suggested benefit (mtigation because Philnmore was
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cooperative and a non-shooter) derived by cooperating with | aw
enforcement would not be needed had Hetherington advised M.
Philmore to remain silent. There would be no need for mtigation
because the State would not have made their case for first
degree nurder. The State was only able to nake the case based on
M. Phil noress statenents and assi stance.

At the evidentiary hearing, Attorney Hetherington tried to
justify his erroneous advice to M. Philnore that he cooperate
with |aw enforcenment. Hetherington testified that M. Philnore
deni ed any know edge of the abduction of Perron. Armed with M.
Phi | morezs assertion that he had no involvenment in the abduction,
Het heri ngton arranged a neeting for Novenmber 18, 1997 with | aw
enf orcenent. The neeting was the first of a series where M.
Philmore increnmentally incrimnated hinmself in first degree
mur der. The expl anations given by Hetherington for allow ng M.
Phil more to speak to | aw enforcenent were not valid for severa
reasons.

First, as an experienced assistant public defender
Het heri ngton admtted that he sonetinmes believes or disbelieves
his clients and that he views what clients tell him wth a
heal thy skepticism Although he spoke with M. Philnore and
Atried to get a feeling for who Lenard Phil nore was, @ (PCR Vol

1l p. 211) Hetherington conducted no i ndependent investigation
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to verify what M. Philnore said about his |lack of know edge in
t he abduction. A careful crimnal defense attorney would take at
|l east a nodicum of tinme to check what a client says about
involvenent in crimnal allegations. |In fact, one reason
conpetent crim nal defense attorneys tell their clients in no
uncertain terns not to nake any statenents to police under any
circunstances i s because attorneys know that their clients may
not be forthcom ng about facts in a case because of fear, shane,
guilt, distrust, or desperation. Conpetent attorneys are
cogni zant of human frailties that cause clients to wthhold
crucial information about a case. Attorney Hetherington neither
took the time to verify what M. Philnore told him nor did he
allow for sufficient tinme to build rapport and gain the trust
of M. Philnmore. Instead, Hetherington recklessly arranged a
taped statenent with | aw enforcenent.

Second, Hetherington:s assertion that M. Philnore would
Acl ear his nanme@l by speaking with |aw enforcenent is a fallacious
justification for arranging a neeting with | aw enforcenment. No
benefit would inure to M. Philnore if he coul d Acl ear his nane,(
yet face I|ife inprisonnment on the arnmed robbery of the
| ndi antowmn Bank. AClearing his nanme@ would mean nothing to M.
Phil nore except to expose himto nore serious charges and the

deat h penalty.
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Additionally, telling an accused that he can Aclear his
name@ is a common ploy used by law enforcenent to elicit a
confession. Hetherington should have known this. The goal of
Acl earing his nanme@ is no good reason to allow M. Philnore to
give a statenment to |aw enforcenent under circunstances where
the best M. Philnore could do was limt his exposure to what he
already faced - a life sentence. M. Philnore could realize no
tangi bl e or neasurabl e benefit by speaking with | aw enforcenent
and Het heri ngton shoul d never have all owed the Novenber 18, 1997
nmeeting to take place.

Third, Hetherington said that the purpose of taking the
pol ygraph was to confirm M. Philnoress innocence and to avoid
Co- Def endant Spann pointing a finger at him and being falsely
charged. However, Spann had already denied know edge of the
abduction in a statenent to |aw enforcenment. M. Philnore had
previ ously denied know edge of the abduction when he spoke to
| aw enforcenment w thout counsel and before Hetherington was
appoi nted. So there could be no benefit derived by M. Philnore
again asserting his lack of know edge of the abduction to |aw
enforcement. Neither Spannzs nor M. Philnoress positions would
have been changed. Any additional statement given by M.
Phil more would only place him at needl ess ri sk.

Addi tional ly, Hetherington should have realized that under
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the circunstances, with both Spann and M. Philnore denying
know edge of the abuction, he should have never allowed the
Novenmber 18, 1997 neeting to take place. Either both, one, or
neither of them were telling the truth about the abduction.
There could be no way to know unl ess further investigation was
done. The denials by both Spann and M. Philnmore should have
al erted Hetherington that investigation was necessary. However,
i nstead of conducting further investigation, Hetherington rushed
headlong to allow M. Philnmore to nmake his denial to I|aw
enforcenent - and to what potential benefit. Law enforcenment
would then have two suspects on the record both denying
i nvol venment . M. Philnoress bargaining position would be no
better with an on the record denial than if he had rennined
silent. There could be no benefit to M. Philnmre by denying
know edge of the abduction to | aw enforcenment.

Het heri ngton shoul d have kept M. Philnore:s statenents in
confidence. If Hetherington wi shed to confirm M. Philnore:s
version, he could have conducted a defense pol ygraph. O course,
the scientific reliability of the polygraph being questi onabl e,
its evidentiary value nil, and its being limted primarily as a
| aw enforcenent investigative tool, one can only wonder why
Het heri ngton placed such faith in surrendering his client to the

Process.
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Ri ght fromthe beginning of representation of M. Philnore,
Het heri ngton abdicated his responsibility to his client and
worked as a veritable armof the State in solving the nurder of
Perron. Wthin hours of appointment to represent M. Philnore,
Het heri ngt on began receiving infornmati on about the case from| aw
enf orcenent. Apparently, it was not unusual to receive
information from |aw enforcement on this case because
Het herington had this arrangenent in the past and on other
cases. At the evidentiary hearing, as if he had an epiphany,
Het heri ngt on acknow edged that the |aw enforcenent agencies just
m ght have their own self interest in clearing cases in mnd
when providing him informtion. At the 3.851 hearing,
Het herington adnitted that |aw enforcenment was not providing him
information to assist himin the representation of his client,
rather, |aw enforcenment was acting in their own self-interest.
(PCR Vol . 11-165).
In Cronic The United States Suprenme Court further held:

The Amendnent requires not nerely the

provi sion of counsel to the accused, but

AAssi stance, @ which is to be Afor his

def ense. Thus, Athe core purpose of the

counsel guarantee was to assure »Assi stance:

at trial, when the accused was confronted

with both the intricacies of the law and the

advocacy of the public prosecutor. AUnited

Staes v. Ash, 413 U S. 300,309, 93 S.Ct.

2568, 2573, 37 L.Ed.2d 619 (1973). If no

act ual AAssi st ancefl for At he accused:s

Adef ensef S provi ded, t hen t he
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constitutional guarantee has been viol at ed.
To hold otherwise Acould <convert t he
appoi ntment of counsel into a sham and
nothing nore than a formal conpliance with
the Constitutions requirenment that an
accused be given the assistance of counsel.
The Constitution=s guarantee of assistance
of counsel cannot be satisfied by nere
formal appointnment.§ Avery v. Al abama, 308
U S. 444, 446, 60 S.Ct. 321,322, 84 L.Ed.
377 (1940) (footnote omtted). Id. at 654-5
*2044.
The appoi ntnent of Hetherington to represent M. Philnore on the
arnmed trespass and the |ndiantown bank robbery anpunted to a
sham M. Philnore had not been charged with the abduction and
mur der of Ms. Perron and the police had only a vague description
of a Aman in a white tee shirt and a |ight-skinned nale in a blue
Subaru, @ (PCR Vol 1V-402), yet Hetherington then proceeded to aid
the police in solving the abduction and subsequent nurder of
Kazue Perron. |In no way did Hetherington provide assistance for
the defense of M. Philnmore regarding the abduction and
subsequent murder. What Hetherington did in fact do was to
provi de assistance to | aw enforcement, and put their interests
ahead of his client:s interest. Hetherington did not investigate
the circunmstances of the abduction, nor did he subject the then
exi sting evidence of the abduction to a reliable adversari al

testing. Hetherington went so far as to browbeat and question

his client along with and in the presence of police detectives
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whose interests were focused on inculpating M. Philnore in the
abduction and subsequent nurder. (PCR Vol .1V-318-326).
Het heri ngt on abused his position of trust by using an inproper
police tactic to discover the body of Kazue Perron.

THE CHRI STI AN BURI AL SPEECH

During the 3.851 hearing, Hetherington admtted that he was
aware of the case concerning the AChristian burial speechf and
that he used that technique on his own client. (PCR Vol. V
p. 446- 448) .

The case that Hetherington was famliar with is Brewer v.

Wlliams, 430 U S. 387, 97 S.Ct. 1232, 51 L.Ed. 2d 424 (1977).
ADet ective Leam ng delivered what has been referred to in the
briefs and oral argunments as the AChristian burial speech.@ Id.
at 392,* 1236. \What Hetherington neglected to nention is that
the United States Supreme Court condemmed this practice:

The crinme of which WIIlians was convicted
was sensel ess and brutal, calling for sw ft
and energetic action by the police to
appr ehend t he per petrat or and gat her
evidence with which he could be convicted.
No m ssion of |aw enforcenent officials is
nore inportant. Yet (d)isinterested zeal
for the public good does not assure either
wi sdom or right in the nmethods it pursues.(
Hal ey v. Chio, 332 U S. 596, 605, 68 S. Ct.
302, 306, 92 L.Ed. 224 (Frankfurter, J.,
concurring in judgnent). Although we do not
lightly affirm the issuance of a wit of
habeas corpus in this case, so clear a
violation  of the Sixth and Fourteen
Amendnments as here occurred cannot be
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condoned. The pressures on state executive
and judicial officers charged wth the

adm nistration of the crimnal law are
great, especially when the crime is nurder
and the victim a small child. But it is

precisely the predictability of t hose
pressures that makes inperative a resolute
| oyalty to t he guar ant ees t hat t he
Constitution extends to us all. Id. at
406, *1243.

The clear violation of the Sixth and Fourteen Anmendnents

whi ch occurred Brewer v. WIlians occurred in M. Philnore:s

case. However, the violation is conpounded by the fact that
Het heri ngt on was Phi | nor e:=s attorney. Phi | nore trusted
Het herington to represent him not to represent the victims
famly in securing a Christian burial. From the nonent
Het heri ngton net Phil nore on Novenber 15, 1997 until the fi nal
confessi on was secured on Novenber 26, 1997, John Het herington
was acting as an agent of |aw enforcenent rather than as M.
Phi | nore:s advocate. The waiver of M. Philnores rights to
Acl ear his nane@, the interrogation by Hetherington of Philnore
in the presence of police officers, the AChristian burial
speech@, the lie detector debacle, the receipt of information by
| aw enforcenent, and not doing his own investigation to
determine if this information was valid, all prove that
Het heri ngton had violated his oath to represent Phil nore Ani thout
regard to lucre or malicefl and was in fact acting as an agent of
the police. As the testinony of Dr. Mher reveal ed, Phil nore was
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vul nerable and due to his brain injury, and was easily

| ed.

Het heri ngton took advantage of this and |led Philnore to death

row.

The outrage of the United States Supreme Court

over

cited mi sconduct and the consequences of said m sconduct

reflected in the concurring opinion of Justice Marshall:

Leami ng knowi ngly isolated Wllianms fromthe
protection of his |lawers and during that
period he intentionally Apersuaded@ him to
give incrimnating evidence. It is this
i ntentional police msconduct not good
police practice that the Court rightly
condemns. The heinous nature of the crine
is no excuse, as the dissenters would have
it, for condoning knowing and intentional
police transgression of the constitutiona
rights of a defendant. If WIllianms is to go
free and given the ingenuity of [|owa
prosecutors on retrial or in a civi
comm tnment proceeding, | doubt very nmuch
that there is any change a dangerous
crimnal will be |oosed on the streets, the
bl oodcurdl i ng cries of t he di ssents
notw thstanding it will hardly be because he
deserves it. It will be because Detective
Leam ng, knowing full well that he risked
reversal of WIIlians: convi cti on,
intentionally denied WIllians the right of
every Anerican under the Sixth Amendnent to
have the protective shield of a |awer
bet ween hi nsel f and the awesone power of the
State. 1d. at 408-9 *1244.

t he

are

Justice Marshall condemed the AChristian burial speechi as

intentional police m sconduct rather than good police practice.

Qut rageousl y,

Attorney Hetherington used on his client a police

tactic which was condemed by the United States Suprene Court in
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Brewer v. Wllians. Clearly the Cronic standard applies in

assessi ng Het herington:=s Arepresentation.(

In M. Philnoress case there was no Aprotective shield of a
| awyer between hinself and the awesone power of the State.d(
Het heri ngton was an integral part of the awesone power of the
St at e. Furthernmore, there is no danger that Philnore will be
| oosed on the streets, he is already serving a |life sentence for
t he West Pal mrobberies. Philnore nerely prays this court right
an injustice and commute his sentence of death to life in prison
wi t hout possibility of parole, the very benefit he was prom sed
by his | awyer.

It is clear fromthe testinony of Attorney Hetherington at
the 3.851 hearing, that Hetherington never intended to represent
M. Philnore at a trial. Attorney Hetherington testified that
he had never taken a death case to verdict, and had been at the
Abegi nni ng of those cases. Usually |I get off them for one reason
or another.@ (PCR Vol. Il p. 147-8). This case was no exception

Het heri ngton used his position of trust to clear the case for
| aw enf orcenent. M. Philnmore respectfully contends that the
ethical thing to do when faced with a case beyond counsel:s
experience woul d have been to obtain experienced capital counsel
from within the Public Defender:s office, not to provoke a

conflict and cause hinself to be fired by the client for not
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representing his client:s interest.
(PCR Vol . V-470-471).

During the first 24 hours of representation, Hetherington
met with M. Philnore twice. Mich of what Hetherington knew
about the Indiantown robbery, he |learned from | aw enforcenent.
He was al so | earning about the abduction of Perron, the Lexus
autonobi l e, and the West Pal m Beach robberies which would | ater
serve as aggravators. No attenmpt was nmade by Hetherington to
i ndependently verify or corroborate what |aw enforcenent was
telling him regarding the crinmes. MNverthel ess, Hetherington
hastily arranged for the first of several neetings between M.
Phi I nore and | aw enforcenent which would ultimately lead to M.
Phi |l rore being convicted and sentenced to death for the nurder
of Perron.

The arrangenent of the interviews and the failure by
Het herington to tell M. Philnmore in no uncertain ternms not to
make any statenents to police under any circunstances resulted
in representation that fell below the standard set in Qonic. To
begin, M. Philnmore term nated his first uncounsel ed interview
with law enforcement and requested an attorney when the
questioning touched on the abduction. Term nation of that first
interview was critical because it ensured that M. Philnore

woul d maintain a chance of testing the State=s case against him
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The United States Suprenme  Court explained why early
representation is crucial:

It is argued that if the right to counsel is
afforded prior to indictnment, the nunber of
confessions obtained by the police wll
di m ni sh significantly, because nost
confessions are obtained during the period
bet ween arrest and indictment, [FN1O]and »any
| awyer worth his salt will tell the suspect
in no uncertain terms to make no statenent
to police wunder any circunstances.:=**1764
Watt v. Indiana, 338 U. S. 49, 59, 69 S. C
1347, 1357, 93 L.Ed. 1801 (Jackson, J.,
concurring in part and dissenting in part).
This argunent, of course, cuts two ways. The
fact that many confessions are obtained
during this period points up its critical
nature as a >stage when | egal aid and advi ce:
are surely needed. Massiah v. United States,
supra, 377 U.S. at 204, 84 S.Ct. At 1202:
Ham | ton . Al abamg, supra; VWite wv.
Maryl and, supra. The right to counsel would
i ndeed be hollow if it began at a period
when few confessions were obtained. There is
necessarily a direct relationship between
the inportance of a stage to the police in
their quest for a confession and the
criticalness of that stage to the accused in
his need for |egal advice. Qur Constitution,
unli ke some others, strikes the balance in
favor of the right of the accused to be
advised by his lawer of his privilege
agai nst self-incrimnation. Escobedo v. State
of IIl., 378 US. 478, *488, 84 S.Ct.
1758, ** 1763 - 1764 (U.S.111. 1964)

Attorney Hetherington squandered a chance of Asubject[ing] the
state:s case to neaningful adversarial testingl when he all owed
gquestioning of M. Philnore at that <critical period after

arrest. Cronic at 659. There could be no adversarial testing
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because Hetherington delivered to the State, on a silver
platter, all the evidence they would need to ensure a conviction
agai nst M. Phil nore.

M. Philnore, upon the advice of Attorney Hetherington, gave
the State, with nothing in return, a full confession detailing:
(1) that Perron had been abducted; (2) that she was shot by M.
Phil nore; (3) that Spann was present; (4) the location of the
body; (5) and details on two other crinmes for which M. Phil nore
would be tried and convicted and which wuld serve as
aggravators. All of this evidence was not known or in the
possession of the State until after Hetherington appeared on the
case and advised M. Philnore to cooperate with | aw enforcenent.
It was only during the series of statenments given by M.
Phi | mrore between Novenmber 18, 1997 and Novenber 23, 1997 did
the State | earn of evidence. During each statement, M. Philnore
increnentally incrimnated hinself while building the State:s
case for them

Had Attorney Hetherington Asubject[ed] the States case to a
meani ngf ul adversari al testingi from the Dbeginning of
representation, the State:s case would have been weakened to the
poi nt where a conviction for first degree nurder woul d have been
unlikely. Cronic at 659. The right to assistance by counsel at

early stages is crucial because once counsel cones on a case,
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t he adversarial testing should begin, making it nore difficult
for the State to prove their case - not easier. A |awer:s
obligation is to the client and not the State or society in
general. The United States Suprenme Court recognized a |awers

obligation to the client:

To subj ect one wi t hout counsel to
guestioning which may and is intended to
convict himis a real peril to individual

freedom To bring in a |awer neans a rea

peril to solution of the crinme, because,
under our adversary system he deens that
his sole duty is to protect his client - -
guilty or innocent - - and that in such a
capacity he owes no duty whatever to help
society solve its crime problem Under this
conception of crimnal procedure, any |awer
worth his salt will tell the suspect in no
uncertain terns to make no statenment to
pol i ce under any circunstance.

Moran v. Burbine, 475 U. S. 412, *437, 106 S.Ct. 1135, **
1149(U. S.R. 1., 1986)

Att orney Het herington actions indicate that he placed ot her
i nterests above those of M. Philnore. Hetherington appeared to
have little or no interest in taking M. Philnoress case to
trial. He also showed nore concern for locating the body for the
famlies sake than he did for M. Philnore:s situation.

For instance, at the wevidentiary hearing Hetherington
testified that he Ahandl ed@ el even nurder cases. However, of the
cases that he Ahandled,@ none of them went to trial. When

guesti oned about why his nurder cases never went to a verdict,
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he responded that Alu]sually I get off them for one reason or
another.@ (PCR Vol. Il p. 147-148)

Even on the occasi ons where Het herington was present during
police interrogations, he acted as if he were a | aw enforcenent
agent. VWhen M. Philnmre becanme unconfortable and reticent
during questioning, instead of termnating the questioning,
Het heri ngton pressed on. Hetherington coaxed M. Philnmore to
answer questions without regard to his reluctance to conti nue.
| ncredibly, M. Philnmre was questioned as if his own attorney
was anot her | aw enforcenent agent. Hetherington was acting nore
as an armof the State than as M. Phil nore:s counsel.

Attorney Hetherington:=s assertion that M. Philnore insisted
on speaking with | aw enforcenment is disingenuous. M. Philnore
incrimnated hinmself upon the advice of Hetherington and upon
the subtle prom ses of both Hetherington and | aw enforcenent.
Consider that M. Philnore termnated the first interview and
did not wish to speak with | aw enforcenent when questioned about
t he abduction. It was only after he nmet with Hetherington did
M. Philnmore reconsider his willingness to speak with |[|aw
enf orcenent. Further consider that Hetherington testified that
he believed that M. Phil noress cooperation with | aw enforcenent
woul d establish mtigation. Although Hetherington told M.

Phil nore that there was no deal in exchange for cooperation on
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the table - and there was not - Hetherington did suggest and
lead M. Philmore to believe that he would receive a life
sentence if he did cooperate. Finally, during questioning, |aw
enforcenment told M. Philnore that they wanted to see hi m Aget
the benefit that conmes along with cooperating.@ (See PCR. Vol.
11l p. 246)

M. Philnore did not of his own volition agree to again
speak with law enforcement. M. Philnore agreed only after
speaking with his appointed | awer who nade suggestions that a
life sentence would be forthcom ng. The illusion of a probable
life sentence was only exacerbated when Detective Von Holle
prom sed M. Philnore a benefit if there was cooperation. M.
Phil nmore was led to believe by both Attorney Hetherington and
the State that he would get a |life sentence if he cooperat ed.
Only through coaxing by Hetherington did M. Philnore agree to
speak to | aw enforcenent. To suggest that the neetings were M.
Phil nore:s idea is sinply not true.

THE TRI AL COURT:-S ORDER | S DEFECTI VE

The trial court:s Order Denying Mtion For Postconviction
Rel i ef was defective because the court began her analysis of the
case at the point beginning after Attorney Hetherington decided
to allow M. Philnmore to speak to police. The trial court does

not address the initial decision to let M. Philnore speak to
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police. The court denied the claimby focusing on the lies that
M. Philnore told to Hetherington, the spontaneous nature of M.
Phi | nrore:s adm ssions, and that Hetherington made a strategic
choice. All reasons relied upon by the court to deny the claim
flow from Hetheringtons first i nstance of i neffective
representation which in turn led to a series of mscal cul ations
and blunders culnmnating in a conviction and death sentence for
M. Phil nore.

The trial court, in focusing on the lies told by M.
Philmre to Hetherington, nmentions twice in her order that
Het herington told M. Philnmore the inportance of telling the
truth and the consequences of telling a lie. However, no nention
is made of Hetheringtonss acknow edgnent that crimnal clients
often lie about allegations and that their versions nust be
confirmed by other evidence and through investigation and
di scovery. That crimnal clients lie is one of several reasons
that any attorney worth his salt will tell the client in no
uncertain terms not to make statements to the police under any
circunstance. Conpetent attorneys know that things can quickly
go wong if acting rashly based on the client=s initial reported
version of the facts in a case. Learning too late that the
client has not been candid is one of the things that can go

wrong - and especially if the revel ation happens in the police
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interrogation room |If M. Philnmore:ss |ying about the abduction
is absolution to Hetherington for arranging a nmeeting with | aw
enforcenment, then every |lawer who is told by their client that
they Adidn:t do it, it wasnst ne,@ could be justified in sending
their client in for a polygraph with | aw enforcenent. O course,
attorneys do not do this precisely because such advice is
fool hardy and a disservice to the client. Yet the trial court
seens to believe that it is not ineffective representation to
send a client into a |aw enforcenment polygraph exam when the
client initially denies involvenment in a crine.

The trial court namkes note of the spontaneous nature of M.
Phi | norez=s adm ssi ons whi ch Hetherington could not have stopped.
However, Hetherington is the one who recklessly placed M.
Philmore in the position where he could be exposed during police
interrogation. Additionally, the nature of police interrogation
is inherently unpredictable, adversarial, and spontaneous. To
subject a client to a police interrogation is sinply dangerous.
The trial court ignored that it was Hetherington who subjected
M. Philnore to the risks of nmultiple police interrogations. The
trial court, instead of placing blame on Hetherington for
sending M. Philnore in, assigned M. Philnore responsibility
for the interrogations resulting in his confession.

Finally, the trial court dism ssed Hetherington:ss bl unders
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as Astrategy,@ but a strategy cannot be based on ignorance. In

Wlliams v. Taylor, 529 U S. 362, 364, 120 S.Ct. 1495, 1498

(2000) the United States Supreme Court explained that a tactica
deci sion cannot follow from a failure to conduct an
i nvestigation:

Al t hough not all of the additional evidence

was favorable to WIllians, the failure to

introduce the conparatively volum nous

anount of favorable evidence was not

justified by a tactical decision and clearly

denonstrates that counsel did not fulfill

their ethical obligation to conduct a

t hor ough I nvesti gation of WIIliam

background. Id. at 364* 1498.
The trial <court, in her order, details information that
Het heri ngton di d have when he fornul ated his Astrategy, @ however,
that information did not relate to the abduction, shooting, or
| ocation of Perron. The information related only to a trespass
charge and the | ndi antown Bank robbery. Hetherington devel oped
no true strategy based on know edge of the case. He knew nothing
of the details of the nurder and abduction because he failed to
conduct an investigation. H's actions were based only on
i gnorance, and for his ignorance M. Philnmore is sentenced to
deat h.

Quite sinply, if Hetherington told M. Philnore not to speak

about the case to the police, other inmates, friends, or famly

menbers, none of the problenms that Hetherington encountered
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woul d have come to pass. Telling M. Philnore not to speak with
anyone woul d have been sound and appropriate advice that any
conpet ent crim nal def ense | awyer woul d have gi ven.
| nexplicably, the trial court apparently chose to ignore the
first instance of ineffective assistance of counsel from which
all of Hetheringtonss other errors flowed. Hetherington should
never have sent M. Philnore in to speak to the police in the

first place and the trial court should have recognized the

m st ake.

ARGUMENT | I'1

THE LOVWER COURT ERRED I N FI NDI NG THAT TRI AL
COUNSEL WAS NOT | NEFFECTI VE FOR FAILURE TO
PRESENT EXPERT TESTI MONY TO EXPLAIN THE
PRESENCE OF ORGANI C BRAI N DAMAGE | N SUPPORT
OF M TIGATION THAT MR. PHI LMORE WAS UNDER
THE | NFLUENCE OF EXTREME MENTAL OR EMOTI ONAL
DI STURBANCE.

THE STANDARD OF REVI EW

Under the principles set forth by this Court in Stephens v.

State, 748 So.2d 1028 (Fla. 1999), this claim is a mxed

guestion of law and fact requiring de-novo review w th deference
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only to the factual findings by the |ower court.

| NEFFECTI VE ASSI STANCE OF TRI AL COUNSEL | N PENALTY PHASE

Attorney Garl and was Abot hered@d by the fact that Dr. Berland
had given the old version of the MWI to M. Philnore. (PCR
Vol .l p.32). Dr. Berland:ss testinony was then effectively
i npeached by the testinony of the State:s expert. M. Philnore
contends that once Garland was aware of Dr. Berland=s error, it
was i nperative for himto bring out the statutory mtigation by
anot her expert, said expert being Dr. Muher. Dr. Maher had
al ready been deposed and had arrived at the sane or simlar
concl usions regarding statutory mtigation as did Dr. Berl and.

In Collier v. Turpin, 177 F.3d 1184, 1199 (11'" Cir. 1999)

t he
Collier court stated:

Wth regard to Collier=s claimthat counsel
failed to interview a nunber of close
relatives and friends of Collier that could
have provi ded additional evidence to be used
in the sentencing phase of his trial, the
district court found that counsels: failure
to pursue those wi tnesses: testinony was the
direct result of a conscious tactical
deci si on. AThe question of whether a
deci sion by counsel was a tactical one is a
gquestion of fact.@ Bolender, 16 F.3d at 1558
n. 12 (citing Horton, 941 F.2d at 1462).
Whet her the tactic was reasonabl e, however

is a question of law and is reviewed de
novo. See Horton, 941 F.2d at 1462. I
assessing the reasonabl eness of the tactic,
we consider Aall the circunstances, applying
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a heavy neasure of deference to counsel:s
judgnments. @ Strickland, 466 U. S. at 691, 104
S.Ct. at 2066. 1d. at 1199.

In M. Philnores case, trial counsel was present for the
i mpeachnment of Dr. Berland. Effective counsel would have called
a nmore qualified expert (Dr. Mher was a nedical doctor
specializing in psychiatry)to bring out the statutory nitigation
t hrough another avenue. Dr. Mher had been deposed and was
available to testify. Trial counsel was ineffective for not
calling him

The Collier court further held:

Al t hough Collier=s attorneys concede that
their performance was deficient, they blame
the trial judge rather than thenselves for
their poor display. W find that the trial
judge was not to blame for counsels:
i neffectiveness; rather, they were. In sum
counsel did not perform as objectively
reasonable attorneys would have; their
performance fell below the standards of the
prof ession and therefore their assistance at
the sentencing phase of the trial was
ineffective. 1d. at 1202.

THE LOWER COURT:-S ERROR AND PREJUDI CE

The lower court in its order denying post conviction relief,
hel d:

Additionally, Dr. Maher:s testinony at the
evidentiary hearing that he could not offer
an opinion that the Defendant was under the
substantial dom nation of another would have
underm ned the testinony of Dr. Berland that
the defendant was wunder the substanti al
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dom nation of the co-defendant, Anthony

Spann (TR at 2139-2140). Thus t he Defendant

has failed to overcone the presunption that

hi s att orney:s actions under t he

circunmstances were sound trial strategy.

(See PCR Vol. X p.1356)
M. Philnmore contends that Dr. Berland=s opinions regarding
statutory mtigation were already Aunder m ned@ when Berl and was
i npeached. Furthernore, there is no evidence in the post
conviction record that M. Garland made a tactical decision and
that the decision was Asound trial strategyl. M. Garland nerely
stated that Al reviewed his report. | reviewed his deposition.
| spoke with him several tines. Yes. It was ny decision not to
call himas a witness.(l (See PCR Vol. I p. 55). The 3.851 court
erred in ascribing a tactical reason to counsel:=s ineffectiveness
when there was nothing in the post conviction record to support
such a finding. M. Philnore was prejudiced by trial counsel:s
ineffectiveness in that inportant statutory mtigation was
dism ssed by the trial court as having been inpeached. Had the
statutory mtigation been brought out through the available

testimony of Dr. Maher, the outcone of the penalty phase would

have been different.

ARGUMENT | V
THE TRI AL COURT ERRED IN THE DENI AL OF THE
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CLAIM THAT MR PH LMORE WAS DEN ED THE
EFFECTI VE ASSI STANCE OF COUNSEL | N VI OLATI ON
OF THE SI XTH, El GHTH, AND  FOURTEENTH
AMENDMENTS OF THE CONSTI TUTI ON OF THE UNI TED
STATES. TRI AL COUNSEL FAI LED TO SUBJECT THE
PROSECUTION TO A MEAN NGFUL ADVERSARI AL
TESTING IN THE GUI LT PHASE OF MR. PHI LMORES
TRI AL BY CONCEDI NG GUI LT W THOUT
CONSULTATI ON

THE STANDARD OF REVI EW

Under the principles set forth by this Court in Stephens
v.State, 748 So.2d 1028 (Fla. 1999), this claimis a m xed
guestion of law and fact requiring de-novo review w th deference
only to the factual findings by the |ower court.

THE LACK OF EVI DENCE OF | NFORMED CONSENT

In the 3.851 hearing, M. Garland testified that he did not
handle the guilt phase of the trial. Garland could not testify
as to where the alleged consent to the concession of guilt took
pl ace, nor could he recall the manner of the alleged consent,
either by witing, verbally or a nod of the head. (PCR Vol .| 64-
65) The State had anmple opportunity to call the attorney who
handl ed the guilt phase of the trial yet they chose not to do
so. M. Philnore contends that there is no record evidence to
indicate that Philnore agreed by anything other than silent
acqui escence.

THE LOWER COURT:-S ERROR

The trial court in its order, discussed penalty phase
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counsel s qualifications and strategy and concl udes that Philnore
consented to the strategy. (PCR Vol X 1357-1358). M. Philnore
respectfully contends that the |lower court:s finding that there
was Aaffirmative and explicit consent to this strategy, @ (PCR Vol
X-1358), is a finding not based in fact but rather an inference
and a supposition in light of the lack of record evidence of
Aaffirmati ve and explicit consent to this strategy.

In Nixon v. State, 857 So.2d 172 (Fla. 2003) this Court held:

The only evi dence present ed at t he
evidentiary hearing was Corins testinony,
whi ch indicated that Ni xon neither agreed
nor di sagreed with counsel:=s trial strategy.
Thus, there is no conpetent, substanti al
evidence which establishes that Ni xon
affirmatively and explicitly agreed to
counsel s strategy. Wthout a «client:s
affirmative and explicit consent to a
strategy of admtting guilt to the crine
charged or a lesser included offense,
counsel=s duty is to Ahold the State to its
burden of proof by clearly articulating to
the jury or fact-finder that the State m st
establish each el enment of the crime charged
and that a conviction can only be based upon
proof beyond a reasonabl e doubt.@ Nixon II,
758 So.2d at 625 (enphasis added). Since we
held in Nixon Il that silent acquiescence to
counsel s strategy is not sufficient, we find
t hat Ni xon nust be given a new trial. 1d.
at 176

Attorney Garland=s inability to recall where the alleged consent
took place, his inability to recall the manner in which the

al l eged consent was obtained, only that A OCh, | recall him
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agreeing, being aware that what our strategy was. Was it
menorialized, | donst recall. M. Bauer was doing the guilt
phase,  (PCR Vol.l p. 64-65), was not the conpetent, substantia
evi dence required by Ni xon.

The | ower court:=s reliance upon M. Phil nores confession and
the denial of the nmotion to suppress the confession was error.

In Harvey v. State, 2003 W. 2151139 (Fla.) The Suprene Court of

Fl ori da hel d:

We are aware that Ni xon did not involve a

conf essi on. However, even in cases
involving a confession, the jury is free to
give as nmuch or as little weight to the
confessions it w shes. As we explained in

Ni xon: A in every crimnal case, a defense
attorney can, at the very l|east, hold the
State to its burden of proof by clearly
articulating to the jury or fact-finder that
the State nust establish each element of the
crime charged an that a conviction can only
be based upon proof beyond a reasonable
doubt . @ 758 So.2d at 625. I n other words,
trial counsel cannot be excused for
conceding guilt and, under the facts of this
case, failing to subject the prosecution:s
case to a neaningful adversarial testing
just because Harvey confessed to the crinme
charged. 1d at *4-*5.

M. Philnore respectfully contends that this Court nust |ook to
the facts in the evidentiary hearing. |Inproper factors aside,
there is still no conpetent, substantial evidence required by
Ni xon. Relief is proper.

CONCLUSI ON AND RELI EF SOUGHT
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In light of the facts and argunents presented above, M.
Phil nrore contends he never received a fair adversarial testing
of the evidence. Furthernmore, M. Philnores pre trial
representation fell below the standard in Cronic. Confidence in
the outcome is wundermned and the judgenent of guilt and
subsequent sentence of death is unreliable. M. Davis noves
t hi s Honorabl e Court to:

1. Vacate the convictions, judgnents and sentences
i ncludi ng the sentence of death, and order a new trial

2. Enter any order which this Court deens necessary and
proper.
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