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SUMVARY OF ARGUMENT

The Court should not consider the merits of the
Initiative.

The Initiative fully conplies with the single
subj ect requirenment of Article X, Section 3 of the
Florida Constitution. The Initiative affects only one
| ocal governnent function B adoption of conprehensive
pl ans and plan amendnments. The Initiative does not
substantially affect any Constitutional provision other
than the one that is identified B Article Il, Section 7.

The ballot title and summary for the Initiative nmeet
the requirenments of Section 101.161(1), Florida Statutes
(2003). The ballot summary fairly inforns and is not

m sl eadi ng.



ARGUVMENT

STANDARD OF REVI EW The standard of review is de novo.
The Court=s reviewis limted to two | egal issues: whether
the Initiative satisfies the single-subject requirenent
in Article XI, Section 3 of the Florida Constitution; and
if the ballot title and summary neet the requirenments of
Section 101.161(1), Florida Statutes (2003). See,
Advisory Op. to the Att:y Gen. Re Anmendnent to Bar Gov:t

From Treating People Differently Based on Race in Pub.

Educ., 778 So.2d 888, 890-91 (Fla. 2000).
. THE MERITS OF THE | NI TI ATI VE ARE NOT AT | SSUE.

The Court should reject Opponents: invitations to
review the nmerits of the Initiative. For instance,
FLC/ FACs Aillustrationf of the M am - Dade County
Conmprehensive Plan is not relevant to the issues before
the Court. [FLC/FAC Brief, pages 8-11 & Appendi x 2-3].
Simlarly, the nunber of conprehensive | and use plan
anmendnents all egedly adopted in recent years is of no
| egal inport. [FLC/FAC Brief, page 4].°

The Court does not rule on the wisdom or the merits of an initigtive. See, Advisory Op. to

the Attty Gen. re Amendment to Bar Gowt From Treating People Differently Based on Racein

Pub. Educ., 778 So.2d at 891. As stated in this Court=s balat gpprovd of the citizen initiative to
create the Government in the Sunshine amendment to Article 11, Section 8 of the Horida

! FLC/ FACs request for judicial notice of M. Eubank:s

menor andum and At esti nmony@ shoul d be declined as legally
insufficient. See, Sections 90.202(5) and 90. 203, Fla.
Stat. (2003).
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Condtitution:
Neither the wisdom of the provision nor the qudity of its draftsmanship (Sc) is amatter
for our review.

Weber v. Smathers, 338 So.2d 819, 822 (Fla. 1976), (citing Gray v. Childs, 115 Fla. 816,

156 So. 274 (1934).

The Court=s review of the Initiative is guided by deference to the democratic process. ASuch
amendments are reviewed under aforgiving standard and will be submitted to the votersif a dl
possiblel Advisory Op. to the Aty Gen. re: Right to Treatment & Rehab. for NontVidlent

Drug Offenses, 818 So0.2d 491, 494 (Fla. 2002). The Court uses Aextreme care, caution and
restraint before it removes a condtitutional amendment from the vote of the peoplel Askew v.
Firestone, 421 So.2d 151, 156 (Fla. 1982). Indeed, there is a Asrong public policy against

courts interfering in the democratic processes of dections.fi Horida L eague of Cities v. Smith,

607 So.2d 397, 400 (Fla. 1992)(citing Askew, 421 So0.2d at 154). The Court must approve
the Initiative unlessit isAclearly and conclusvely defectivel Advisory Op. to the Attty Gen. Re:

Floridars Amend. to Reduce Class Size, 816 So.2d 580, 582 (Fla. 2002). Thisistrue even if

an initiative may have Abroad ramifications.) See, Advisory Op. to Attty Gen. re: Fla. Transp.

Initiative, 769 So.2d at 376, 370 (Fla. 2000).
[I. THE INITIATIVE SATISFIESTHE SINGLE-SUBJECT REQUIREMENT.
The Initiative contains Aone subject and matter directly connected therewith.@ Art. XI, s. 3,
Fla Const.
The Initiative proposes a sngle dominant plan to enhance FHoridass environmenta policy by
increasing public participation in loca government comprehensive land use planning. To that
end, the Initiative will require areferendum vote in order to adopt or amend aloca government
comprehensve land use plan, once such plan or plan amendment is prepared by the local
planning agency and considered by the loca governing bodly.
A. THE INITIATIVE DOESNOT CONSTITUTE LOGROLLING.

Contrary to Opponents claims, the Initiative does not congtitute logrolling. [FLC/FAC

3



Brief, page 29; FPFF Brief, pages 19-21]. Notwithstanding scads of statutory citations,
Opponents: Briefs omit citation to Section 163.3167 (12), Florida Statutes (2003). It provides

(emphasis supplied):

Aninitigtive or referendum process in regard to any development order or in regard
to any local comprehensve plan amendment or map amendment that
affectsfive or fewer parcels of land is prohibited.

Thislanguage is provided in the Ascope of act() portion of the Local Government
Comprehengve Planning and Land Development Regulation Act (Athe Actf).

Opponent FPFFs logrolling arguments ignore statutory authorization for the use of
referendain loca adoption of comprehensive land use plans, and plan amendments thet affect
sx or more parcels of land. Although Section 163.3167 (12), Florida Statutes (2003), was
enacted dmost a decade ago, thereis no indication that statutory authorization of land use
referenda has limited the Staters role in the Aintegrated review processi embodied in the Act.
See, Ch. 95-322, s. 1, Laws of Fla. (1995); Martin County v. Yusem, 690 So.2d 1288, 1294

(Fla. 1997).
The Court evauates whether or not a proposed amendment constitutes Alograllingd under a
Aoneness of purposel standard. Finev. Firestone, 448 So.2d 984, 990 (Fla. 1984). A

proposed amendment meets this sandard when it:

may be logicdly viewed as having a naturd relation and connection as component parts
or aspects of a single dominant plan or scheme. Unity of object and plan isthe
universal tedt.

Id. (quoting City of Cora Gablesv. Gray, 19 So.2d 318, 320 (Fla. 1944)).

To ascartan if aAoneness of purposel exidts, the court must consider whether the
proposa affects separate functions of government, and how the proposd affects other

provisons of the condtitution. See, Advisory Op. to the Att:y Gen. re Amendment to Bar Gov:t

From Treating People Differently Based on Race in Pub. Educ., 778 So.2d at 892.

The Initiative evidences a unity of object and plan to amend that portion of the Florida

Condtitution that provides the predicate for the Act to recognize the public policy of increasing



public participation in loca government comprehensive land use planning. Such increased public
participation will include a referendum vote of loca government electors to gpprove any
comprehensive plan or plan amendment.

As explained below, the local government adoption of a plan or plan anendment isasingle
governmentd Afunctionf) and the Initiative will not substantidly affect any Condtitutiond provison
other than the one identified B Article |1, Section 7.

B. THE INITIATIVE ALTERSONLY ONE LOCAL FUNCTION.

The second aspect of the Single-subject requirement bars an amendment from:
subgtantidly dtering or performing the functions of multiple agpects of government and
thereby causing multiple precipitous and cataclysmic changesin Sate
government.

Advisory Op. to the Aty Gen. re Right to Treatment & Rehab. for Non-Violent Drug

Offenses, 818 So.2d at 495.
The Initiative includes a definition of Alocal government comprehensive land use pland

that paraphrases Section 163.3167(1)(b), Florida Statutes (2003), which provides:

The severd incorporated municipdities and counties shall have the power and
respongbility: ... (b) To adopt and amend comprehensive plans, or e ements or
portions thereof, to guide their future development and growth.

Opponents criticisms of the definition of Alocal government comprehensive land use plarf) lack
merit, as discussed more fully in Point 11 A of this Brief.

The Initiative dters only one aspect of along-established Aintegrated review processi
established by the Act. At the adoption stage, before aloca government can adopt a plan or
plan amendment, such plan or plan amendment will be subject to alocd referendum. See,
Martin County v. Yusem, 690 So.2d at 1294.

Locd government comprehensve plan adoption and amendment decisons are legidative

decisons. Coastal Development of North Florida, Inc. v. City of Jacksonville Beach, 788




S0.2d 204, 205 (Fla. 2001); Martin County v. Yusem, 690 So.2d at 1293 (Awe expresdy

conclude that amendments to comprehensive land use plans are legidative decisons().
Opponents cite to Advisory Op. to Attzy Gen. re Property Rights Amendments

Providing Compensation for Redtricting Redl Property Use May Cover Multiple Subjects, 699

So.2d 1304, 1308 (Fla. 1997) as abasis for a single-subject rule violation. [FPCC Brief, pages
18-19; FLC/FAC Brief, page 25]. In that opinion, the Court recognized that the Alegidature is
required by article |1, section 7 ... to regulate the use of land to protect Floridas naturd
resources and scenic beauty.(§ Advisory Op. to Atty Gen. re Property Rights Amendments

Providing Compensation for Redtricting Redl Property Use May Cover Multiple Subjects, 699

S0.2d at 1308. The opinion specificaly enumerates various Afunctionsi of government

Aapplicable to land usell induding: Acomprehensive planning, zoning, and controlling storm-water

drainage and flood waters.il 1d. (emphasis supplied). This Court has dready determined that
Acomprehensive planningll is a singular governmenta function and is distinct from other land use
functions such as zoning. See dso, Machado v. Musgrove, 519 So.2d 629, 631-32 (Fla. 3d

DCA 1987), rev. denied, 529 So.2d 693 (Fla. 1988).

The basic digtinction between planning and zoning can be described as:

A comprehensive plan is a plan that meets certain Satutory requirements. Itisa
gatutorily mandated legidative plan to control and direct the use and
development of property within acounty or municipdity. Theplanislikea
conditution for al future development within the governmenta boundary. A
comprehensive land use plan is not a zoning ordinance; rather, it servesasa
conceptud framework within which zoning is to be accomplished consstent
with the plan.

7 FHa. Jur. 2d, Building, Zoning and Land Controls, s. 111 (citations omitted)(emphasis
supplied); See dso, Martin County v. Yusem, 690 So.2d at 1293 (citing Machado v.

Musgrove).
If comprehensive plans are akin to condtitutions, and congtitutional amendments require
voter gpprova, then referenda for adoption of comprehensive plans and plan amendments

would condtitute one function. Exigting (limited) statutory authorization for such referenda further



supports that functional determination. Section 163.3167(12), Fla. Stat. (2003).

While the Initiative may affect multiple branches of government, it does not subgtantialy dter
or perform the functions of any of those branches. This Court has recognized that most
amendmentswill Aaffectd multiple branches of government, but Athis fact doneisinsufficient to
invaidate an amendment on sngle-subject grounds. Advisory Op. to the Attty Gen. re; Right to

Treatment & Rehab. for Non-Violent Drug Offenses, 818 So.2d at 496. Rather, Awhen a

proposal subgtantialy dters or performs the functions of multiple branches of government thet it
violaes the sngle-subject test. Id.

The Initiative does not subgtantidly dter or perform the State and regiona review of
proposed or adopted loca government comprehensive land use plans and plan amendments: it
only addresses the locdl legidative process of adoption of such plans and plan anendments.

The Initiative does not address or suggest any change to any exigting (or future) Executive
Branch processes (including the Governor, the Department of Community Affairs and the
Adminigtration Commission) respecting comprehensive land use planning.

The Initiative will have an incidenta effect on the Legidature, only in that the limited,
gatutory authority for loca land use planning referenda will be expanded by the loca
referendum-gpprova requirement for al comprehensive land use plans and plan amendments.
See, Section 163.3167(12), Ha Stat. (2003). Thisisadifference in degree, rather than in
kind. It is hardly aAcataclysmicil change, as asserted by Opponents. [FLC/FAC Brief, pages
24-25]. The Initiative would Adismantlefl none of the integrated planning processes in Forida.
[FPFFF Brief, page 5].

AAmendments to a comprehensive plan, like the adoption of the plan itsdlf, result in the
formulation of policy.¢ Martin County v. Yusem, 690 So.2d at 1295.

The Initiative credits Aconsideration of the governing body as provided by generd lawf
and Anatice and referendum will be as provided by generd law.@
Opponents do not argue that the Initiative affects the judicid branch. [FLC/FAC Brief,
page 25; FPFF Brief, pages 8-19].
7



C.THE INITIATIVE DOESNOT SUBSTANTIALLY AFFECT ANY OTHER
PROVISION IN THE FLORIDA CONSTITUTION.

The Initiative does not violate the Sngle-subject rule by substantidly affecting any section of
the Florida Condtitution other than that section which isidentified. See, Advisory Op. to the

Attty Gen. re Amendment to Bar Gow:t. from Treating People Different Based on Racein

Public Ed., 778 So.2d at 893.

Opponent FPFF contends that the Initiative would subgtantialy affect Article 11, Section 7,
Article I1l (Legidature), Article IV (Executive), and Article VI (Locd Government). [FPFF
Brief, pages 21-23].

The Sponsor acknowledges that the Initiative would amend Article I1, Section 7.

Articlelll, Section 19 (State Budgeting, Planning and Appropriations Processes) issaid
to be subgtantidly affected by the Initiative. [FPFF Brief, pages 12-14, 22].

Subsection 19(h)(State Planning Document and Department and Agency Planning Processes)
refersto processes for review and revision to the Adate planning document( and provides for
Adl departments and agencies of state government to develop planning documents congstent
with the state planning document.§ (emphasis supplied). Thereis no referenceto local
government or to local government comprehensive plans. As stated by Opponent FPFF, the
State Comprehensive Plan is the Adtate planning document.i See, Chapters 186 and 187, Fla.
Stat. (2003)[FPFF Brief, page 12]. Those satutes establish a multitude of State and regional
planning requirements, and envision Acoordinationi of those efforts with loca government
planning efforts. To that extent the Initiative may affect Article 111, Section 19(h) tangentialy but
not in asubgtantia way. The Initiative does not subgtantiadly affect the determination asto
whether aloca government adoption isAin complianced with the State Comprehensive Plan or
regiona plans. See, Sections 163.3184(1)(b) and 163.3184(8), Fla. Stat. (2003).

Article 1V, Section 1 (Governor) providesin part: AThe governor shdl be the chief
adminidrative officer of the sate respongible for the planning and budgeting for the state.(
(emphasis supplied). This State-levd Aadminidrativell function differs from the Alegidativel

8



function performed by local governments respecting adoption and amendment of comprehensive
land use plans. See, Coastal Development of North FHorida, Inc. v. City of Jacksonville Beach,

788 So.2d at 205; Martin County v. Yusem, 690 So.2d at 1293-94.

FPFF contends that the Initiative would have a substantia effect on Article VII in that
municipdities and counties are Aempowered by Article VII ... to regulate land use within their
jurisdictions to the extent not inconsstent with generd law.§ [FPFF Brief, page 8.

To the same end, Opponents FL C/FAC contend that the Initiative Aeffects asubstantial
dteraion of the functions of local government which are presently provided in the Florida
Condtitution and in Forida statutes.§) [FL C/FAC Brief, page 27].

Article VIl isdevoid of any reference to comprehensive land use planning. Nothing in
the Initiative affects the exercise of aloca government=s Article VII powersin that regard.

Opponents arguments are premised on a faulty dichotomy between loca governing

bodies and the people whom they represent. Opponents FL C/FAC posit:

The Proposed Amendment would ater the performance of these respongbilities by
overlaying them with voter negation at the balot box, effectively taking the
legidative function of land use planning out of the hands of local governmerts
and ceding performance of those functionsto citizens.

[FLC/FAC Brief, page 26].

Opponents fundamenta (mis)understanding of local government is a odds with this
Court:=s recognition that plan adoption is alocd legidative function, and thet the referendum is
Athe essencef) of the power reserved in Article |, Section 1 of the Florida Congtitution. Florida
Land Co. v. City of Winter Springs, 427 So.2d 170 (Fla. 1983); See also, Coagtd

Development of North Horida, Inc. v. City of Jacksonville Beach, 788 So.2d at 205; Martin

County v. Yusam, 690 So.2d at 1293.

The Initiative does not substantialy affect any of the Condtitutiona provisions cited by

Opponents.
[I. THEBALLOT TITLE AND SUMMARY FAIRLY DISCLOSE THE CHIEF
PURPOSE OF THE INITIATIVE.



Notwithstanding the captions to pertinent sectionsin their Briefs, Opponents do not argue
thet the balot title violates Section 101.161(1), Florida Statutes (2003). [FPFF Brief, page 24,
FLC/FAC Brief, page 15].

Opponents FL C/FAC contend that the balot summary isAdearly and conclusvely
defective) [FLC/FAC Brief, pages 15-24]. Opponent FPFF contends that the ballot summary
contravenes Section 101.161(1), Florida Statutes (2003). [FPFF Brief, pages 24-33].

Opponents arguments should be rejected, as explained below.
THE BALLOT SUMMARY ISNOT MISLEADING.

The bdlot summary is an accurate and informéative synopds of the Initiative, and is not
mideading.

Opponents acknowledge that the Initiative includes a definition of Aloca government
comprehensve land use plan.) [FPFF Brief, pages 1 & 26; FLC/FAC Brief, page 3].
However, Opponents do not credit that definition and complain that the balot summary is
mideading.? Opponents arguments are based upon fundamental misunderstandings of the
Initistive, and to some extent, of Florida law.

FLC/FAC assert Athe term Afcomprehensive land use planid is not defined in the proposed
Amendment or explained in the balot summary.@ [FLC/FAC Brief, page 5]. While that is true,
the Initiative does define Alocd government comprehendve land use plan.(

Incredibly, FLC/FAC contend that the summary Afals to inform voters that they will be
required to vote on land use decisions made by state agencies.i [FLC/FAC Brief, page 15]. No
reasonable reading of the Initiative even remotely suggests or implies such arequirement. In fact,
voterswill not be required to vote on State agency land use decisions. On its face, the Initigtive

goplies only to locd government action. The Adminisiration Commission, comprised of the

2 lronically, FLC/FAC admts: AThe chief purpose of the
Proposed Anendnent is stated in both its title and
sunmary; nanely, to require a citizen vote on | ocal
gover nnment conprehensive | and use plans and anendnments. (
[ FLC/ FAC Bri ef, page 15].

10



Governor and Cabinet, is not aAloca government.i

Additiondly, FLC/FAC assert:

In fact, no amendment to a comprehensive land use plan can even become effective until
the Department, or the Governor and Cabinet ditting as the Administration
Commission, has issued afina order of compliance with state planning laws. s.
163.3189(2)(a).

[FLC/FAC Brief, page 22]. To the contrary, outside of an Area of Critica State Concern, a
loca government may Aelect to make the amendment effective by resolution at a public meeting
after public noticefl, even if the plan amendment is found by the Adminigtration Commisson to
be Anat in complianced See, Section 163.3189(2)(b), Florida Statutes (2003) (Aafter the find
order of the [Adminigtration Commission] the loca government, except in designated areas of
critical state concern, may dect to make the amendment effective by resolution at a public
meetingl); see also, Sections 380.055, 380.0551, 380.0552, 380.0555, Florida Statutes
(2003).

Opponent FPFF attacks the Initiativess definition of Aloca government comprehensive land

use plan.i FPFF asserts:

A Aplan to guide and control future land development( is broad enough to cover virtudly
any land use ordinance or adminigrative regulation. The language would include
every zoning ordinance, setback requirement, environmenta use restriction, tree
ordinance, riparian regulation, etc.

[FPFF Brief, page 26, (footnote omitted)].

The definition and use of the phrase Alocal government comprehendve land use plari in
the Initigtive are ample and draightforward. They describe the Acomprehensive plansi that
Horidas counties and cities have adopted and amended for decades and that are well known to
Floridians.

The Sponsor acknowledges that a variety of phrases have been used by the Legidature
and Foridas gppellate courts to describe such plans. However, the qudity of the Sponsor-s

pencraft (draftsmanship) in sdecting among the various dternatives should not factor into this
Court=s decision. Weber v. Smathers, 338 So.2d 819, 822 (Fla. 1976), (citing Gray v. Childs,
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115 Fla. 816, 156 So. 274 (1934).

As noted in the Sponsor=s Initid Brief, the Horida Legidature has used a variety of
phrasesto describe loca government comprehensive plans. Aland use plani in Section
403.508(2), Florida Statutes (2003); Acomprehensive land use pland in Sections 163.2517(4)
and 380.0555 (8)(a) 1, Florida Statutes (2003); Acounty land use plarf in Section 171.062(2),
Florida Statutes (2003); and Alocal comprehensive plani in Section 403.973(12)(a) and
(14)(a), Florida Statutes (2003).

Smilarly, Horidas gppellate courts have described loca government comprehensive plans
and plan amendments using different phrases Asmdl-scde development amendmentsi and
Acomprehensive plani in Coastd Development of North FHorida, Inc. v. City of Jacksonville

Beach, 788 So.2d at 205; Aamendments to a comprehensive land use plari), Acomprehensve
land use plan,@ comprehensive plan amendment,§ Acomprehensive plan,@ and Aplan amendment(
in Martin County v. Yusem, 690 So.2d at 1289, 1291, 1292; Acomprehensive plani in Board

of County Comn¥rs of Brevard County v. Snyder, 627 So.2d 469, 471 (Fla. 1993);

Acomprehensive pland and Aloca comprehensive plani in Edgewater Beach Owners Assn. Inc.

v. Waton County, 833 So.2d 215, 219, 220 (Fla 1% DCA 2002); ALee County

Comprehensive Land Use Plani and Aamendments to the comprehensive plani in Lee County v.
Zemd, 675 So.2d 1378, 1379, 1380 (Fla 2™ DCA 1996); AMaster Pla) and
Acomprehensive plan or amendment( in Village of Key Biscayne v. Dept. of Community Affairs,

696 So0.2d 495 (Fla. 3d DCA 1997); ACounty:s Comprehensve Development Master Pland
and Amaster pland in Village of Key Biscayne v. Dade County, 627 So.2d 1180, 1181-82 (Fa.

3d DCA 1993); Aloca comprehensive land use plan,§ Acomprehensive plan,@ Aland use plan,@ in
Machado v. Musgrove, 519 So.2d 629, 631-633 (Fla. 3d DCA 1987)(en banc), rev. denied,

529 So.2d 693 (Fla. 1988); Acomprehensive land use pland, Acomprehensive plan and Aloca
comprehensive plant in Pinecrest Lakes v. Shidel, 795 So.2d 191, 192, 198, 199 (Fla. 4"

DCA 2001), rehearing den., rev. denied, 821 So.2d 300 (Fla. 4" DCA 2001); ACounty:s

comprehensve planl and Acomprehensive plani in Martin County v. Dept. of Community

12



Affars, 771 So.2d 1268, 1269 (Fla. 4" DCA 2000); Acomprehensive growth management
plani and Acomprehensve land use plansi in Martin County v. Section 28 Partnership, 772

So.2d 616, 618, 619 (Fla 4™ DCA 2000); and Alocd comprehensive plans and
Acomprehensive plani in Lee v. &t. Johns County Bd. of Conmtrs., 776 So.2d 1110, 1112,

1114 (Fla. 5" DCA 2001).

Given these various Legidative and judicid appelations, this Court should credit the Initiative
as meeting Condtitutional and datutory requirements. The Initiative includes a definition of Aloca
government comprehensive land use pland that is sufficiently descriptive of the comprehengve
plans and plan amendments required by the 1985 Locd Government Comprehensive Planning
and Land Development Regulation Act, as amended. It is not a coincidence that the Initiative
uses the same descriptive phrase used by the Third Didtrict Court of Apped when it likened a
Alocad comprehensive land use plani to a Acondtitution for dl future development within the

governmental boundary.f Machado v. Musgrove, 519 So.2d at 631-32 (citation omitted). Just
as a voter gpprova is required to amend Foridass Condgtitution, voter gpprova will be required
to amend loca government comprehensive land use plans if the Initiative is approved as an
amendment to Florides Condtitution.

Although FPFFs Brief contains amultitude of citations to Horidas state and local
government planning statutes, no land use planning cases are cited that interpret those statutes.
[FPFF Brief, pagesiv-v].

FLC/FAC:=sAsamplejudicia decisons which have addressed the comprehensive land use
plan amendment process) do not reference Coastal Devel opment of North Florida, Inc. v. City

of Jacksonville Beach, 788 So.2d 204, (Fla. 2001) and Martin County v. Yusem, 690 So.2d

1288 (Fla. 1997). [FLC/FAC Brief, pages 12-13]. Notably, Coagta Development contains

this Court=s most recent discussion of the comprehensive planning process, including the
interplay between loca government adoption of plan amendments, and State and regiona
agency review of such locd, legdative action.
Opponents harsh criticisms of the balot summary areredly directed a the merits of the
13



primary purpose of the Initiative and the basic reference to Alocal government comprehensive
land use plan.( [See Point | of this Brief].

Opponents dso criticize the merits of the Initiative by attacking the summary:sfirs
sentence -- APublic participation in local government land use planning benefits Horidas naturd
resources, scenic beauty, and citizens.i [FPFF Brief, pages 31-33; FLC/FAC Brief, pages 16-
18]. Thisis cdled Apolitical rhetoricd and Aemotiona rhetoric.i [FPFF Brief, pages 31,33;
FLC/FAP Brief, pages 16, 18].2

However, as noted in the Sponsor=s Initid Brief, citizen initiatives properly contain such
expressions of public policy. [ Sponsor-s Brief, pages 17-18, citations omitted]. Accordingly, it
is gppropriate to include a summary of such text in the balot summeary.

In 2002, this Court gpproved theinitiative entitled AAnima Crudty Amendment:
Limiting Crud and Inhumane Confinement of Pigs During Pregnancy. See, Advisory Op. to

Aty Gen. re Limiting Crud and Inhumane Confinement of Pigs During Pregnancy, 815 So.2d

597 (Fla. 2002). The balot summary was as follows:

Inhumane treatment of animalsisa concern of Florida citizens; to prevent cruelty
to animas and as recommended by the Humane Society of the United States,
no person shdl confine a pig during pregnancy in a cage, crate or other
enclosure, or tether a pregnant pig, on afarm so that the pig is prevented from
turning around fredly, except for veterinary purposes and during the prebirthing
period; provides definitions, pendties, and an effective date.

1d. a 597 (emphasis supplied). Thetext of the initiative provided in rdlevant part: Alnhumane
treatment of animalsisa concern of Florida citizens.... the people of the State of Florida

hereby limit the crud and inhumane confinement of pigs during pregnancy as provided herein.@
I1d. (emphasis supplied). See dso, Advisory Op. to the Atty Gen. re English Bthe Officid

® The Sponsor:=s Initial Brief inadvertently included

guot ati on marks around the phrase Amaterially m sstates

t he substance of the anmendnent( follow ng the quoted
phrase Apolitical rhetoric@ fromln re Advisory Op. to the

Att:y Gen. B Save Qur Evergl ades, 636 So.2d 1336, 1341-42
(Fla. 1994). [Sponsor:=s Initial Brief, pages 17-18]. The
opi nion uses the phrase Amisled on this material point.@
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Language of Ha, 520 So.2d 11 (Fla. 1988)(AEnglish isthe officid language of Horidaf).

The reference to Apublic participationi in the ballot summary and text of the Initiative is
eedly digtinguishable from the phrase Aprovides property tax relief to Florida homeownersi in
the disapproved balot summary in Advisory Op. to the Att:y Gen. re: Additiond Homestead

Tax Exemption, 29 Fla. L. Weekly $A05 (Fla. July 15, 2004). In that case, the text of the
amendment was less than the statutory 75-word limit. The ballot summary included a phrase --
Aprovides property tax relief to FHoridahomeownersi -- that was not contained in the text and
was found to materidly misstate the amendment. 1d. Instead of an expression of public policy,

the Homestead Tax Exemption summary contained a promise that the amendment could not

ddiver. Id.

It can hardly be argued that Aa vote of the electors is not aform of Apublic participation.
Consgtent with exigting law, the text of the Initiative recognizes other types of Apublic
participationi aswell B Apublic notice and hearings{l (by the locd planning agency) and
Acond deration by the governing body.@ See, Sections 186.002(2)(e), 187.201(26)(a) and (b)6,
163.3167(11), 163.3181, Fla. Stat. (2003). That sad, itisillogica to argue that the Initiative
implies that no public participation currently exids.

Nothing in the Initiative suggests thet citizens will lose ther ability to express themsaves
during congderation of a comprehensve land use plan or plan amendment by their loca
governing body. Nothing in the Initiative suggests thet citizens: rights to participatein
compliance determination chalenges to loca comprehengve plans and plan amendments will be

affected. See, Section 163.3184, Fla. Stat.; Martin County v. Dept. of Community Affairs, 771

So.2d at 1268.
The answer to the question -- Awhether the language of the title and summary, as
written, mideads the publicf isNO! Advisory Op. to Att:y Gen. re Right of Citizensto Choose

Hesalth Care Providers, 705 So.2d 563, 566 (Fla. 1998).

B. THE BALLOT SUMMARY FAIRLY INFORMSASTO THE CHIEF
PURPOSE OF THE INITIATIVE.
15



The bdlot title and summary fairly inform voters as to the Achief purposei of the
amendment. Advisory Op. to the Attzy Gen. re: Right to Treatment & Rehab. for Non-Violent

Drug Offenses, 818 So.2d at 497.
Thefirg sentence of the balot summary farly informs voters of the text of the first

sentence of the Initiative.
This Court has stated:

[t]he legidature isrequired by article 11, section 7 of the Horida Condtitution to regulate
the use of land to protect Floridass natural resources and scenic beauty.

Advisory Op. to Attzy Gen. re Property Rights Amendments Providing Compensation for

Restricting Real Property Use May Cover Multiple Subjects, 699 So.2d at 1308.

The second sentence of the summary clearly advises that this increased public
participation will be implemented via the requirement of alocd referendum prior to loca
government adoption of anew comprehensive plan, or amendment to a comprehensive plan.
The second sentence aso explains that the referendum will follow preparation of the
comprehensgive land use plan or amendment by the loca planning agency, consideration by the
governing body, and notice. The last sentence advises voters that the Initiative provides
definitions,

The balot summary fairly summarizes the text of the proposed amendment. See,
Advisory Op. to the Att:y Gen. re Tax Limitation, 644 So.2d 486, 490 (Fla. 1994)(ballot

summary must be accurate and informative and objective and free from politica rhetoric). In
consdering whether abalot summary is mideading, the Court presumes that votersAhave a

certain amount of common sense and knowledge.f See, Advisory Op. to Attty Gen. re Tax

Limitation, 673 So0.2d at 868.

For decades, Florida cities and counties have been required to provide public notice, to
conduct public hearings before loca planning agencies, and to have their loca governing bodies
adopt comprehensive land use plans and plan amendments. See, Sections 163.3184(15)(b) &
(e), 125.66(4)(0)2, 166.041(3)(c)2.b, Fla. Stat. (2003).
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The definition of Alocal government comprehensive land use plani set forth in the
Initiative is plainly descriptive of the existing Acomprehensive plansi) required by the 1985 Local
Government Comprehensive Planning and Land Development Regulation Act, as amended. The
use of the phrase -- Alocal government comprehensive land use plari -- in the balot summary is
gppropriate and informative. Moreover, this Court has long upheld citizen initiatives that include
definitions. See, Advisory Op. to Att:y Gen. re Limiting Crud and Inhumane Confinement of

Pigs During Pregnancy, 815 So.2d 597 (Fla. 2002); Advisory Op. to Att:y Gen. B Limited

Marine Net Fishing, 620 So.2d 997 (Fla. 1993).

The bdlot title and summary are consstent with the requirements of Section

101.161(1), FHorida Statutes (2003), and should be approved by this court.
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CONCLUSION

Florida Hometown Democracy, Inc., the sponsor, respectfully requests the court to find
that the Initiative meets the condtitutiond and statutory requirements, and approve the Initiative

for placement on the ballot.

Respectfully submitted,

Ross Stafford Burnaman
Attorney a Law

Fla. Bar No. 397784
1018 Holland Drive
Tallahassee, Florida 32301
(850) 942-1474

Counsd for the Sponsor
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