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Prelimnary Statenent

In this brief, the Petitioner will be referred to by
nanme or as Petitioner and the Respondent will be referred
to by nane or as Respondent. The term “probate court” is
intended to refer to the Grcuit Court in and for Pinellas
County, Florida, in which this case arose, unless a nore
general neaning is indicated by context. The term
“District Court” is intended to refer to the District Court

of Appeal for the Second District.

The notation “(R [page nunber])” shall indicate a

reference to the Oiginal Record on Appeal.

Unl ess otherw se indicated, references to Florida
Statutes in this brief are references to the 2002 version
of the Statutes, those being the statutes which were in

effect at the date of death of the decedent.

Summary of Rebuttal and Response Argunent

In his answer brief Respondent restates erroneous
positions adopted by the District Court of Appeal inits

opi nion. These positions presuppose the existence of a



personal representative having a duty to control al
avai |l abl e probate assets in order to performhis statutory
obligations. Due to Respondent’s original choice of
summary adm ni stration as the nethod for seeking
admnistration of this estate, considerations involving the
powers of a personal representative are absent fromthis
case. Precedents which were decided in the context of

formal adm nistration, notably including Snyder v. Davis,

are thus of limted use in deciding this case.

Respondent’s argunments regarding decedent’s intent
contradict the plain |anguage of the decedent’'s wll.
Respondent’s brief is no nore persuasive than the opinion
of the Second District Court of Appeal as to why a |ower-
priority devise should prevail over a higher-priority
devise devise solely because the only property passing
under the decedent’s will is protected homestead and thus

not capabl e of being sold through the probate process.

I | nportant distinctions exi st between this case and the
case of Snyder v. Davis. Respondent incorrectly argues
that Snyder v. Davis is controlling authority in this case.

In his brief Respondent notes the simlarity between
the facts in this case and certain facts nentioned in this

court’s opinion in Snyder v. Davis, 699 So. 2d 999 (Fl a.




1997). Based on these sinmlarities Respondent asserts that
Snyder is controlling and that it conpels a decision for
Respondent in this case. The cases are simlar in that
there was no specific devise of the honestead in the wll
of either testatrix. |In each case the wll provided at

| east one pre-residuary general devise to an heir of the
decedent (in Snyder this devise was to decedent’s son), and
then a residuary devise to a single individual. However,

i n Snyder the existence of the pre-residuary devises was
only peripheral to the issue before the court. In this
case, on the other hand, the right of the pre-residuary
devi see to satisfaction of the testanentary gift made to

her is the central issue to be deci ded.

In Snyder the prevailing litigant was the
gr anddaught er-resi duary devi see, who succeeded in her claim
that the honestead had passed to her as exenpt property.
The losing litigant was the personal representative, who
unsuccessfully asserted his right under the Probate Code to
control and sell the decedent’s honestead for general
probat e purposes. The basis for the personal
representative’s position was the fact that the
granddaught er was not an heir of the decedent under the

strict application of the intestate succession | aws, and



thus not entitled to claimthe benefit of the honestead
exenption under Art. X, 84(b), Fla. Constitution. This
court rejected the narrow definition of “heir” advanced by
t he personal representative and found in favor of the

gr anddaught er.

In this case, arising as it does out of a summary
adm ni stration proceeding, there is no persona
representative. The litigants in this case are two
devi sees under the will, each claimng preference for his

or her devise under conflicting |egal theories.

I n Snyder, neither party made any distinction between
the rights of the general devisees and the estatess
creditors, although the law clearly makes this distinction.

Art. X, "4(a), Fla. Const.; In re Estate of Mirphy, 340 So.

2d 107(Fla. 1976); Donly v. Metropolitan Realty &

| nvestnent Co., 72 So. 178 (Fla. 1916). The general

devi sees in Snyder did not becone parties or assert any
rights; and the case proceeded at the circuit and appellate
court levels on the apparently undi sputed assunption that,
unl ess the granddaughter was held to be a non-heir, the

honmest ead passed to her.



I n Snyder the parties never asked this court to
consi der whet her a general devisee, as distinguished from
the personal representative and probate creditors, may
receive freely devisable homestead to fulfill an unfunded
devise. |Instead, the case cane before this court upon the
Second District’s certification of the follow ng question
as one of great public inportance:

WHETHER ARTI CLE X, SECTION 4, OF THE FLORI DA
CONSTI TUTI ON EXEMPTS FROM FORCED SALE A DEVI SE OF
HOVESTEAD BY A DECEDENT NOT SURVI VED BY A SPOUSE
OR M NOR CHI LD TO A LI NEAL DESCENDANT WHO | S NOT
AN HEI R UNDER THE DEFI NI TI ON I N SECTI ON
731.201(18), FLORI DA STATUTES (1993). Id.

VWhile this court is not limted to deciding only the
questions certified to it, in rendering its opinion in
Snyder this Court confirnmed that its ruling had a limted
scope, stating:

There is no dispute in this case that Betty
Snyder:s home was honestead property for the
purpose of distribution or that said property was
properly devised in the residuary clause of her
wll. The sole issue is whether Kelli Snyder, as
t he granddaughter, nmay be properly considered an
hei r under the honestead provision, qualifying
her for protection fromthe forced sal e. Snyder,
|d. at p. 1000. (Enphasis supplied)

The Snyder hol di ng, being expressly limted in
its scope, therefore cannot stand as an endorsenent of

the stipulations and assunptions upon which the



litigants arrived before the Court. For a prior
decision to control a subsequent case, the issues
presented by the |atter case nust have been rai sed,
considered, and determ ned in the former one. Twynman
v. Roell, 123 Fla. 2, 166 So. 215 (Fla. 1936). Thus,

as stated in City of Mam v. Stegemann, 158 So. 2d

583 (Fla. 3d DCA 1963), Ano decision is authority on

any question not raised and considered although it nmay

have been involved in the facts of the case. @ (Enphasis

supplied.) Courts will not rule on matters sti pul ated
by the parties or otherwise not in dispute. State v.

DuBose, 99 Fla. 812, 128 So. 4 (Fla. 1930).

Al t hough the result in Snyder may have been that the
general devi sees received nothing, such result was not
conpel l ed by the court’s holding, and certainly Snyder does
not dictate such a result in this case. The issue before
this court in Snyder was who is or is not an “heir” of a
decedent for purposes of applying the constitutiona
protection for inherited honestead. |In the present case it
undi sputed that both petitioner and respondent are heirs
entitled to the benefits of Art. X, 84 of the Constitution,
even under the narrow definition of the term “heirs” which

this court rejected in Snyder. (R33-36)



| Respondent’s characteri zation of the nature of the
devise to Petitioner is incorrect. The devise to
petitioner is a general devise, capable of satisfaction out
of any and all property passing under decedent’s w ||

i ncl udi ng protected honestead. Satisfaction of a devise
with an in-kind interest in protected honestead property
does not constitute a sale of the property.

The Respondent refers to the decedent’s gift to
Petitioner variously as a “cash bequest” (Respondent’s
Answer Brief, p. 7), or a “devise of cash” (p. 10).

According to Respondent’s brief, Petitioner was only
devi sed noney and nothing wthin the residuary.” (p. 8).

These references nisstate the nature of decedent’s gift to
Petitioner. Florida |aw recognizes four classifications of

devise in a will: specific, denonstrative, general and

residuary. Park Lake Presbyterian Church v. Estate of

Henry, 106 So.2d 215 (Fla. 2" DCA 1958). The devise to
Petitioner is within the “general” classification, as it is
defined by a sum of Anpney(l, but does not depend on the
avai l ability of actual cash or currency for its

satisfaction. See Park Lake, id, at 218 (AA typical exanple

of a general |egacy may be seen in the ordinary pecuniary

bequests of specified suns of noney...().

Al l assets passing under the decedent:s will which are

not specifically devised are available to satisfy general



devi ses before anything can pass to the residue. Inre

Par ker:s Estate, 110 So. 2d 498 (Fla. 1°' DCA 1959).

Resi duary devi ses, are satisfied, if at all, with al
property remai ning after satisfaction of all other devises.
“Satisfaction” is not synonynous with “sale”. Division of
property interests in kind between devisees is both
contenpl ated and encouraged by the Florida Probate Code.
See §733.810, Fla. Stat. “Division” is also not synonynous
wth “sale”, and where the only asset passing under the
will is protected honestead, as here, division of interests
in kind between Petitioner and Respondent is the only way
to give full effect to the decedent’s intent as expressed
in her will. The possibility that one devisee or the other
m ght subsequently seek partition of the property does not
precl ude the division of property between devi sees, even
when the property cones to the devi sees as protected

homestead. Donly v. Mtropolitan Realty & Investnent Co.,

72 So. 178 (Fla. 1916)

1l There is no clear statenent of decedent’s intent

regardi ng her honestead property in her will, only a
general statenent of intent that all of her property pass
under the provisions of the will, consistent with

establ i shed principals under which wills are construed

There is no basis in the plain | anguage of decedent’s

wi |l for Respondent’s argunent that Petitioner’s clains



contravene “the stated intent of decedent’s will” regarding
how her honestead property should pass at her death
(Respondent’s Brief, p. 7). On the contrary, to the extent
that there is any indication at all in the will that the
decedent was even aware she was di sposing of honestead rea
property, that indication favors Petitioner. The entire
di spositive plan of decedent’s will is contained in Article
1l of her will, which begins:
“All the rest, residue and remai nder of ny estate and
property, real, personal and m xed, of whatsoever
nature, wherever situated, of which | may died seized

and possessed, ...., | devise as follows:...” (R3-6)
(enmphasi s suppl i ed)

The quoted | anguage of the will is consistent with
Florida | aw regardi ng construction of wills. Al property
which a testatrix owns at death is presuned to be di sposed
of by her properly executed last will. §732.6005, Fla.
Stat. The decedent obviously intended to dispose of all
her property in favor of Petitioner and Respondent and no
one else. She made no distinction between the two devi sees
except insofar as she limted the value of property which
shoul d pass to the Petitioner, while not limting the val ue
that shoul d pass to Respondent. Reasoning from principles
which Florida | aw applies to protect honestead property

fromclainms of creditors, Respondent argues that the



decedent must not have intended any interest in her
honestead to pass to Petitioner. Such an argunent is not
supported by existing | aw or the plain | anguage of the

will, and shoul d be rejected.

Concl usi on

Petitioner renews her request for relief as set forth

in the Conclusion to her Initial Brief.

Respectfully subm tted,
Mellor & Gissinger, Attorneys at Law

By:

Cord C. Mellor
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