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PRELI M NARY STATENMENT

Thi s proceedi ng involves the appeal of the circuit
court's denial of M. Walton's notion for post-conviction
relief. The notion was brought pursuant to Fla. R Crim P.
3.850. The circuit court denied M. Walton's clains follow ng
alimted evidentiary hearing in 1991 and again in 2000.

The follow ng symbols will be used to designate

references to the record in this instant cause:

"R' -- Record on Direct Appeal to this Court;

"R2" -- Record on Resentencing Appeal to this Court;
"PC" -- Record on 3.850 Appeal to this Court;

“PC-1" -- Record on 3.850 Appeal after remand.

Al'l other citations will be self-explanatory or will be

ot herw se expl ai ned.

REQUEST FOR ORAL ARGUMENT

M. Walton requests that oral argunent be heard in this case.
This Court has not hesitated to allow oral argunent in other capital
cases in a simlar posture. A full opportunity to air the issues
t hrough oral argunment would be nore than appropriate in this case,

given the seriousness of the clainms involved and the stakes at issue.

STATEMENT OF FONT

This brief is typed in Courier 12 point not proportionately



spaced.
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STATEMENT OF THE CASE AND FACTS

Three nmen were found dead from shotgun wounds in the
Hi ghpoi nt area of Pinellas County in 1982. For several nonths
the crime went unsolved until Robin Fridella, wife and sister
of two of the victins, and another nman, contacted police.
They had information that one of the men who shot the victins
was Terry Van Royal. As a result, Van Royal was arrested and
gave information that led to the arrest of Richard Cooper. A
day later, Jason Walton and Walton's younger brother, Jeff
McCoy, were arrested. M. Walton was taken into custody at
his job in Marion County. A public defender was appointed in
OCcala to represent himat his first appearance. Subsequently,
two Pinellas County sheriff's detectives transported M.
Walton to Clearwater. In spite of M. Walton's stated desire
to deal with | aw enforcenment only through counsel, expressed
in court and in witing, the officers initiated an
interrogation and obtained incrimnating statenents.

Because of conflicting defenses and facts, the four
def endants were tried separately.? M. Walton was convicted
in February, 1984. At trial, the State used the statenents he

made to the two detectives against him At the penalty phase,

Jeff McCoy, M. Walton's half-brother, pled guilty and
received a |life sentence.



the State presented the hearsay testinony of Paul Skalnik, a
pr of essi onal jail house informant, who had been in a jail cel
with Cooper, but had never net M. Walton. The State's case
was t hat Cooper and Van Royal shot the victins. M. Walton's
jury recommended death. On March 14, 1984, Judge WIIiam
Wl ker sentenced M. Walton to death on all three counts.
Cooper then went to trial and Judge Wal ker presided.
After a conviction for first-degree nurder, Paul Skal nik
testified in M. Cooper's penalty phase. Cooper's defense was
t hat he was under the control and dom nation of M. Wilton,
who he described as "Charlie Mason." At sentencing, Dr.
Sidney Merin,? a confidential defense expert, testified at
l ength for M. Cooper, placing responsibility for the crinmes
on M. Walton (Cooper Record at 396-400). The jury
recommended death and Judge Wal ker fol |l owed.
Van Royal was tried next, this time with Judge Fred L.
Bryson presiding. He was convicted of first-degree mnurder.
At sentencing on Cctober 19, 1984, an oral death sentence was

pronounced without written findings. Notice of appeal was

This is the same Dr. Merin who the State called at M.
Walton's 3.850 hearing and again after the remand to testify
as to his opinion regarding the dynam cs of the hom cide.
Since Dr. Merin was privy to confidential conmmunications with
M. Cooper, M. Walton's right to confront was once again
def eated. See Argunent 111.



filed and the record on appeal filed with this Court. It was
not until April 15, 1985, that the trial court entered witten
findings in support of the death penalty.

M. Walton's case was the first to be reviewed by this
Court. On appeal, the trial court's ruling refusing to
suppress M. Walton's statenents in the squad car was briefly

chal I enged, but relief was denied. Walton v. State, 481 So.

2d 1197, 1199 (Fla. 1985). M. Walton's death sentence was
reversed based on the State's use of hearsay accounts of M.
Skal nik's story inplicating M. Walton:

The record supports appellant's assertion that
t hese confessions (through Skal nik) were the primary
evidence relied on by the state in the penalty phase
before the jury and that the trial judge considered
the confessions in sentencing appellant to death.
Appel | ant did not "open the door" to these
confessions in this phase of the trial. The sixth
amendnment right of an accused to confront the
wi t nesses against himis a fundanental right which
is applicable not only in the guilt phase, but in
the penalty and sentencing phases as well. |d.

In view of our holding, it is unnecessary for us
to address the other penalty phase chall enges raised
by appel | ant.

For the reasons expressed, we affirm appellant's
convictions, but vacate the sentences of death and
remand this cause with instructions to the trial
court to conduct another sentencing hearing before a
new jury.

481 So. 2d at 1200-1201.



The follow ng year, M. Cooper's conviction and death

sentence were affirned. Cooper v. State, 492 So. 2d 1059

(Fla. 1986). On Septenber 18, 1986, M. Van Royal's
conviction was affirnmed but his death sentence overturned and
a life sentence ordered by this Court based on the trial
judge’'s delay in entering witten findings in support of

death. Van Royal v. State, 497 So. 2d 625 (Fla. 1986).

The nonth before the Van Royal decision, M. Wlton had
his second penalty phase. He was represented by Donal d
O Leary, the sanme court-appointed | awer who handl ed the
initial trial. Judge Mark B. MGarry, Jr., presided over the
second penalty phase. Because the Van Royal opinion had not
yet been issued, the resentencing jury did not know of Van
Royal's life sentence. Further, the jury was instructed that
it "nmust" consider six aggravating circunstances and wei gh
t hem against the three mtigating circunstances conceded by
t he prosecuting attorney. Subsequently, the judge ruled only
four aggravating factors could be properly considered. After
considering the extra aggravating factors, the jury
recommended deat h.

Sent enci ng was August 29, 1986. The State presented the
trial court and M. Walton's |lawer with a | engthy factual and

| egal nmenmorandum supporting a death sentence (R2. 150-162).



The State's menorandum presented a nunber of material "facts”
that were not present in this record. Trial counsel did not
traverse or challenge the State's menmorandumin any way. The
trial court orally pronounced a death sentence on August 29,
1986 but made no comrent on factors in support of that
sent ence:
THE COURT: Jason, based upon the findings of

the jury that has found you to be deserving of the

death sentence, nine to three, the Court now does

i npose the death sentence upon you, and you will be

held in prison to await the Governor's warrant unti

your death.

It is nmy duty, sir, to advise you that you have

thirty days to appeal the judgnent and sentence of

this Court.
(R2. 873). Several weeks later, on October 16, 1986, after
t he Van Royal decision, the trial court entered its Findings
as to Aggravating and Mtigation Circunmstances in Support of
the Death Penalty (R2. 196-201). This docunent al nost
conpletely adopted the State's menmorandum and relied upon the
non-record "facts" as a basis for the death sentence. The

trial court found six aggravating factors and no mtigating

factors, Walton v. State, 547 So. 2d 622 (Fla. 1989).

This Court affirnmed the trial court, Walton v. State, 547

So. 2d 622 (Fla. 1989). The court found Ei ghth Amendnent
error in the State's use of psychiatric testinony concerning
the child found unhurt at the nmurder scene. However, the

5



Court concluded the error was harm ess. This Court also found
"no fundamental error” in the jury instructions about the
aggravating circunstances.

M. Walton's petition for certiorari was denied by the
United States Supreme Court on January 8, 1990. Walton v.
Florida, 110 S. Ct. 759 (1990). On Septenber 24, 1990, M.
Walton's petition for clenency was denied and a death warrant
signed by Governor Bob Martinez. On October 24, 1990, this
Court stayed his death warrant and ordered that post-
conviction notions be filed by Decenber 15, 1990. On Decenber
17, 1990, the notion was filed with the trial court. The
court summarily denied the notion as to all but two clainms on
February 5, 1991 (PC-R 933-34). A limted evidentiary
hearing on ineffective assistance of trial counsel and trial
counsel’s effectiveness for failing to traverse the State's
sent enci ng menorandum was conducted before Circuit Judge
Brandt C. Downey IIl on February 25-26, 1991. At the 1986
resentencing, trial counsel had presented three w tnesses,
exam ning themw th no particular plan or strategy. He did
not use a nental health expert. Substantial testinony of both
statutory and non-statutory mtigation that was avail abl e but
not presented in 1986 was presented five years later at the

post-conviction hearing. The wi tnesses included one fromthe



1984 trial who had been available in 1986, Bruce Jenkins; a
forensic psychol ogi st who exam ned M. Walton, Dr. Pat

Flem ng; M. Walton's father, Irving McCoy IIl; an older and a
younger sister, Lydia Musheff and Kinmberly Fox; and M.

Wal ton's nother, Carolyn Walton. Trial counsel also testified
about his investigation and preparation.

M. Jenkins was a friend of M. Walton who testified in
the 1984 trial that he heard M. Walton say before the offense
t hat he nust "waste" one of the nurder victims. |In spite of
trial counsel's efforts to have himserved in order to testify
in 1986, authorities failed to bring himunder subpoena. M.
Jenkins testified during post-conviction that he was living in
the same place in 1986, was willing to testify (PC-R 22-23),
and that a representative of the public defender's office in
Fort Pierce found himin 1989 (PC-R 23-24). Had he
testified in 1986, he would have said in the context of the
conversation he did not understand "waste" to nean kill (PC- R
20-22, 27, 45). He also would have testified to M. Walton's
ext ensive drug and al cohol use (PC-R 19, 36-37, 39).

M. Walton's parents and siblings testified that he was
t he product of an unhappy marriage that ended in bitter
di vorce (PC-R 315, 372-73). Hi s nother dated other nen

openly during the marriage, enjoying sexual relationships with



them (PC-R. 160-62). The divorce was especially difficult for
M. Walton and his younger sister, Ms. Fox (PC-R 313). The
fam |y was so severely dysfunctional at tines that the ol dest
sister, Lydia Musheff, spent a great deal of tine in therapy
as an adult trying to stabilize her life (PC-R 162-64, 355).
Many of Ms. Walton's struggles with the marriage were pl ayed
out in her distant and unenotional relationship with her son,
who at that tinme bore her husband's name, Irving McCoy |11
(PC-R 312). She didn't give M. Walton the sanme anount of
attention and affection that she gave the other three children
(PC-R 342, 390). Conflicts between the parents were fought
over M. Walton even after he becane an adult. This was
typified by his mother's role in urging himas an adult to

| egal |y change his nanme, fromthe nanme of his father, to his
present name (PC-R. 355, 382-83).

One of his stepfathers, Porter Gates, was an al coholic
and prescription drug abuser. Wen M. Gates drank, as he
often did, he becane |oud, noisy, stunbling, "He was grabby to
any wonen in the roonm (PC-R 350). M. Gates namde drugs and
al cohol available to M. Walton and soneti nes encouraged his
using them (PC-R. 317-18, 374-76). During one of his drinking
spells, the stepfather choked to death in front of M. Walton.

M. Walton and his siblings were unable to prevent the death



t hat came when their nother was out of town (PC-R 318-19,
376-78).

M. Walton first experinmented with drugs at age 12 (PC-R
173), the year his parents divorced. He and his sister becane
increasingly involved in drugs (PC-R 380). Hi s nother and
stepfather placed them both in a controversial and coercive
residential juvenile drug program called SEED that did not
cure the drug addiction but further disrupted famly
relati onships. M. Walton was 16 at the time (PC-R 323).
VWhen he | earned the whereabouts of his son, M. Walton’s
natural father tried to make contact but was threatened by
SEED if he tried to do so (PC-R 295). |In SEED, children
were encouraged to informon each other and their parents,
privacy was al nost nonexi stent, and parent-child comruni cati on
greatly restricted. (PC-R 320-25, 351-52, 380-82). M.
Walton remained in the programfive or six nonths and |ost a
year of high school as a result (PC-R 323).

During post-conviction proceedi ngs, M. Walton was
eval uated by Dr. Pat Flem ng. She interviewed famly menbers
and friends, reviewed extensive records and conducted a
substantial battery of tests (PC-R 144-48, 178-81). Her
review of the records, which included references to head

trauma, past hospitalizations for drug treatnment, the



adm ni stration of psychoactive drugs while he was in jail,
i ndicated the presence of several "red flags" that "would
trigger the need to certainly pursue it further" (PC-R 150-
52). Dr. Flem ng explained M. Walton's behavior in terns of
three factors:

Q \What type of factors did you discover here?

A. Of course the obvious one that had to be
| ooked at is |long-term al cohol and drug abuse.

The second is severe psychol ogi cal stressers
that occurred in the famly.

The third is the organicity that was indicated
in his behavior, and the testing | conpl et ed.

(PC-R. 154-55). Dr. Flem ng found an extensive history of
pol y-drug use and said this resulted in some organic brain
damage (PC-R. 175-178).

Based on her evaluation, Dr. Flem ng found two statutory
mtigating factors -- extreme nental disturbance and inability
to appreciate the crimnality of his conduct (PC-R 190-91).
She al so found a variety of non-statutory mtigation including
his nmother's distant and unenotional relationship with him
his parents bitter divorce when he was twelve and their
conflicts extending after it; his stepfather's giving him
drugs and al cohol; his stepfather's strangul ati on death in
front of him his substance abuse probl ens begi nning at an
early age; and his long history of drug and al cohol abuse (PC-

10



R. 283-84). She also found the aggravating factor of cold,
cal cul ated and prenedi tated was inconsistent with her findings
(PC-R. 190).

M. O Leary testified that had he known of M. Walton's
dysfunctional fam |y experience, his childhood drug use, his
SEED pl acenent, he would have used them at the new penalty
phase (PC-R. 55-57, 78-79). He had no strategic or tactical
reason for not contacting famly nenmbers about this type of
mtigation and there was no reason for failing to ask the
fam |y menbers he did contact about these subjects (PC-R
129). He recalled M. Walton's father seeking himout during
the penalty phase (PC-R 58), but he still failed to consider
M. MCoy as a witness. He was only aware of one stepfather
in M. Walton's life (PC-R 125). Trial counsel overl ooked
references to many of these matters in the 1984 PSI that he
had in his possession (PC-R 127). M. O Leary al so
testified that there was no tactical or strategic reason for
failing to use a confidential defense nental health expert, in
spite of M. Walton's extreme and unusual anxiety at the time
of the trial (PC-R 79-81, 84-85). This was his first capital
case as a defense |awer (PC-R 52). He said:

Q (By M. McClain) |Is hearsay adm ssible in a
penalty phase?

A. No.

11



Q That's your understandi ng?
A.  Yes.
Q OCkay. Is or would that be the reason why

you woul d not have considered actually -- actually

you indicated you didn't think of contacting the

prison for prison records?

A. Correct.
(PC-R. 120). He testified there was no reason why he did not
seek DOC records on M. Walton from 1984, the year of his
first conviction, through his 1986 penalty phase, which
reflected his good conduct in custody while in custody (PC-R
71-72, 121). Likewi se, there was no tactical or strategic
reason for his failure to use the 1984 PSI, that indicated the
avoi ding |l awful arrest aggravating factor was not present (PC-
R 73-75).

Li kewi se, M. O Leary becane aware of the life sentence
recei ved by co-defendant and shooter Terry Van Royal, but had
no strategic or tactical reason for failing to bring it to the
sentencing judge's attention and argue the fact in M.
Walton's behal f (PC-R 82).

Trial counsel testified that he realized the significance
of witness Bruce Jenkins' 1984 testinony that M. Walton said
he nmust "waste" one of the victins, and that he needed to use
M. Jenkins to explain that the word did not nean kill, but

that | aw enforcenent told himthey could not |ocate M.

12



Jenkins to serve him (PC-R 60-61, 75-76). M. O Leary felt
it was inmportant for M. Walton's 1986 jury to hear M.
Jenkins testify that he did not understand "waste" to nean
kill in the context of the conversation (PC-R 116-18).
Finally, trial counsel testified that had he known his
introduction of M. Walton's rap sheet as evidence of his not
havi ng prior convictions would have opened the door for state
evi dence of collateral m sconduct (See R2. 782-94) he woul d
not have done so (PC-R 66-70). To the extent he opened the
door for the State, it was not a reasonable tactical or
strategic decision (PC-R 67). It was inadvertence that
resulted fromignorance of the |aw.
The State's only witness was Dr. Sidney J. Merin (PC-R
413-500). Dr. Merin had been retained as a confidenti al
def ense expert in the trial of co-defendant Richard Cooper.
He evaluated M. Cooper and testified for him (Cooper record
at 32, 396-440). Dr. Merin was aware of the potenti al
conflict and risk that his previous role mght "contam nate ny
t hi nki ng" (PC-R. 417), but the trial court would not allow him
to answer whether he could ethically accept appointnment to
eval uate two co-defendants in the sane case(PC-R 417-20).
Post - convi ction counsel objected to Dr. Merin's testinony as

to the presence of statutory aggravating factors in M.
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Wal ton's case because of his continuing interest in M.
Cooper's wel fare and consideration of facts represented to him
by M. Cooper. M. Walton could not confront M. Cooper or Dr.
Merin about the facts(PC-R 469-75).

Judge Downey denied all of M. Walton's claims. |In an
oral order (R2. 1538-51) the court relied exclusively on this

Court's decision in Blanco v. Wai nwright, 507 So. 2d 1377

(Fla. 1987). The court found trial counsel's failure to use
Ski pper® evidence in prison records was a "noni ssue" (PC-R
1545-46), and that trial counsel's tw ce opening the door to
testimony of uncharged crimnal activity was not ineffective
(PC-R. 1546).

M. Walton's tinmely Motion for Rehearing (PC-R 941-54)
was denied on May 3, 1991 (PC-R 957). Notice of appeal
timely followed (PC-R 958-59).

On August 5, 1992, M. Walton filed an Initial Brief,
rai sing fourteen argunments. Anong the argunments, M. Walton
said he was unable to obtain the public records to which he
was entitled. Two years earlier, on Novenmber 12, 1990, M.
Wal ton sought public records relating to M. Walton's case and
his three co-defendants fromthe Pinellas County Sheriff’s

Departnent and the State Attorney’s O fice. The two agencies

3Ski pper v. South Carolina, 476 U.S. 1 (1986).
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refused to supply the public records, arguing that M.
Walton’s requests were not a valid claimin a Rule 3.850
nmotion. The circuit court wongly agreed. On May 27, 1993,
this Court relinquished jurisdiction to the trial court and
ordered it to allow M. Walton’s public records requests.

Walton v. Dugger, 634 So. 2d 1059 (Fla. 1993).

From Novenmber 1993 through 1998, M. Walton fought for
public records in extensive and protracted litigation. During
that time, he discovered that one crine scene technician from
the Pinellas County Sheriff’'s Departnment maintained nore than
20 public record reports in his bedroom (PC-1. at 2816). It
al so was reveal ed Detective Richard Poe of the Pinellas County
Sheriff’'s office turned over public records in M. Walton's
case on Decenmber 4, 1994 because he was unaware any earlier
that the files existed in the Sheriff’s Departnment. This was
so even though counsel for M. Walton initially requested “any
and all” public records relating to M. Walton in Novenber,
1990 fromall |aw enforcenment agencies in Pinellas County
(PC-1. 3112-3130). Detective Poe testified that he did not
know t hese records existed until he tal ked to another nmenber

of the Sheriff’s Departnment (PC-1. 3130).°4

4Additiona records were were till being turned over to Mr. Walton from the Pinellas County
Sheriff’s office in February, 1997. Aslate as June 5, 1998, the Department of Corrections was till
releasing public records to Mr. Walton.
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On June 11, 1995, Judge Downey held that “It appears that
certain docunments were not supplied to CCRin its origina
records request in 1990” (PC-1. 726). Those public records
that were eventually turned over were Brady materials. These
excul patory and i npeachnent records, which were turned over
fromthe Pinellas County |aw enforcenent agencies, were
handwitten notes that showed that Robin Fridella, the wife
and sister of two of the victinms, nmade statenents that
i ndi cated that she was angry with her ex-husband over the
custody of her children and may have been involved in the
crimes. The disclosed records showed the police intervi ewed
friends of Robin Fridella who told them
Robin didn't get along with her brother Gary
Peterson. If she couldn’t have Christopher and
St even back, no one could have him Told Robin
is involved with MC gang connecti on

(PC-1. 3928; 4256) (Exhibit 10).
Had a | ot of problenms with Robin over the
children. She said if she couldn’'t have them
no one would. ...Robin said she would do
anything to get the kid

(PC-1. 3929)(Exhibit 11).

The handwitten notes show that police were aware that
Robi n and Steven Fridella were fighting over the custody of
the children. One note indicated that Steve Fridella

attenpted to change the joint custody status and get full
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custody of his children (PC-1. 3931; 4260)(Exhibit 14).

The wi thheld information al so showed that Robin once
found her husband in bed with another woman. One witness told
police:

St eve burned her enough that she night have
sonmething to do with it

(PC-1. 4258) (Exhibit 12).

These withheld records al so showed a June 18, 1982 report
fromthe Pinellas County Sheriff’s Departnent that showed that
Robin Fridella voluntarily agreed to a pol ygraph exam and
results indicated that she was “not telling the entire truth”
about her know edge of the crinme and what she told
investigators (PC-1. 4254)(Exhibit 8).

Based on these new records, M. Walton filed a Third
Amended Motion to Vacate Judgnents of Conviction and Sentence
on Novenber 6, 1998, alleging that M. Walton was entitled to
an evidentiary hearing on all of his clains, including the new
and previously undi sclosed public records (PC-1. 1869). The

circuit court conducted a hearing pursuant to Huff v. State,

622 So. 2d 982 (Fla. 1993)(PC-1. 4073). The circuit court
denied a hearing on all of M. Walton’ s clains except one -
that the State knowi ngly w thheld excul patory information from
M. Walton, in violation of Brady (PC-1. 2051). M. Walton

al so sought to re-open the February 25-26, 1991 evidentiary
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hearing by allowi ng the defense nental health expert, Pat
Fl em ng, who evaluated M. Walton in 1990, to testify how
these withheld materials woul d have affected her eval uation of
M. Walton (PC-1. 2068). M. Walton also sought to allow the
testimony of Sidney Merin, a state witnesses who testified in
1991 that M. Walton did not suffer from “any particul ar
enoti onal disturbance,” as it related to Robin Fridella and
that any feelings that M. Walton had about her were not
converted into inappropriate behavior. The circuit court
al l owed the 1991 hearing to be re-opened. At the re-opened
hearing, M. Walton presented four witnesses relating to the
wi t hhel d docunents.

At the tinme that M. Walton’s hearing was taking place,
M . Cooper also had a post-conviction evidentiary hearing
bef ore Judge Downey at the sane tine. At M. Cooper’s
hearing, M. Van Royal was called as a witness on January 14,
2000. Co-defendant Van Royal’'s testinmony conflicted with
testimony from M. Walton's case. As a result, M. Walton, in
his evidentiary hearing, called two witnesses who testified to
statenments they obtained from Terry Van Royal, who is serving
a life sentence.

After M. Walton’s limted evidentiary hearing, the trial

court denied M. Walton all relief on January 11, 2001(PC-1.
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2402-2421). Rehearing was deni ed on February 5, 2001 (PC-1.
2477). A tinely notice of appeal was filed on March 1, 2001
(PC-1. 2479).

Thi s suppl enmental appeal only addresses issues that arose
fromthe withheld public records -- ineffective assistance of
counsel, Brady, conflict of interest and the new y-di scovered
evi dence of M. Van Royal’s contradictory testinony in M.
Cooper’s case. M. Walton relies on his August 5, 1992
Initial Brief to address other remaining issues in his case.
That brief is still pending before this Court and should be

consi dered sinultaneously by this Court.
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SUMVARY OF ARGUMENT

M. Walton was denied the effective assistance of counsel
that led to his conviction and sentence of death. Trial
counsel failed to adequately know the |l aw, investigate
rel evant facts, investigate M. Walton’s background, obtain
the presence of material w tnesses, gain access to a
confidential nental health expert, conbat the State's
overreachi ng, present the available mtigation, and insure
adequate jury instructions.

The State withheld excul patory Brady® i nformati on that
pertained to both the guilt and penalty phases. The Brady
information was material to nmotive, M. Walton’s nmental state
at the time of the crime, and could have provided inportant
i npeachnent evidence. The Brady material also was inportant
for the penalty phase because it could have provi ded an
expl anation for M. Walton's conduct.

The circuit court erred in permtting the testinony of
Dr. Merin at the Rule 3.850 evidentiary hearing. Dr. Merin
was the confidential nental health expert for Richard Cooper,
a co-defendant of M. Walton. His testinony would not have
been allowed at M. Walton's sentencing, nor should it have

been all owed at the Rule 3.850 hearing. M. Walton was denied

Brady v. Maryland, 373 U.S. 83 (1963).
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the ability to confront Dr. Merin as to his conflict of
interest, in violation of M. Walton's rights.

The trial court failed to consider new y-di scovered
evi dence of inpeachnment that showed that M. Walton was not
the masterm nd behind the crime, as argued by the State
t hroughout M. Walton’s proceedings. The new y-di scovered
evi dence, the testinony of co-defendant Terry Van Royal, was
unknown at the tine of trial and could have been adm ssibl e at

trial for inmpeachment purposes.
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ARGUMENT |

MR. WALTON WAS DENI ED EFFECTI VE ASSI STANCE
OF COUNSEL WHEN HI'S ATTORNEY FAILED TO
ADEQUATELY | NVESTI GATE AND PREPARE. A FULL
ADVERSARI AL TESTI NG DI D NOT' OCCUR.
COUNSEL' S PERFORMANCE WAS DEFI CI ENT AND AS
A RESULT MR. WALTON S SENTENCE OF DEATH | S

UNRELI| ABLE.
Trial counsel has "a duty to bring to bear such skill and
know edge as will render the trial a reliable adversari al

testing process." Strickland v. Washington, 466 U S. 668, 688

(1984) (citation omtted). “[A]ln attorney does not provide
effective assistance if he fails to investigate sources of

evi dence which may be hel pful to the defense.” Ragsdale v.

State, 2001 W 1241135 (Fla. Oct. 18, 2001); Davis v. Al abam,

596 F.2d 1214, 1217 (5th Cir. 1979), vacated as noot, 446 U. S.

903 (1980). Decisions limting investigation "must flow from
an infornmed judgnent." Harris v. Dugger, 874 F.2d 756, 763
(11th Cir. 1989). “[A]n attorney has a strict duty to conduct

a reasonabl e investigation of a defendant’s background for

possi ble mtigating evidence.” R echmann v. State, 777 So. 2d

342 (Fla. 2000)(citing Rose v. State, 675 So. 2d 567, 571

(Fla. 1996).

Reasonably effective counsel nust present "an intelligent
and know edgeabl e defense” on behalf of his client. Caraway
v. Beto, 421 F.2d 636, 637 (5th Cir. 1970). "[D]efense
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counsel nust neke a significant effort, based on reasonabl e
i nvestigation and | ogical argunment, to ably present the
defendant's fate to the jury and to focus the jury on any

mtigating factors.” Kubat v. Thieret, 867 F.2d 351, 369 (7th

Cir. 1989). An attorney is charged with knowi ng the |aw and

what constitutes relevant mtigation. Brewer v. Aiken, 935

F.2d 850 (7th Cir. 1991). Counsel also has a duty to ensure
that her client receives appropriate nental health assistance.

State v. Mchael, 530 So. 2d 929 (Fla. 1988); Blake v. Kenp,

758 F.2d 523 (11th Cir. 1985); Mauldin v. Wainwight, 723 F.2d

799 (11th Cir. 1984). See United States v. Fessel, 531 F.2d

1275, 1279 (5th Cir. 1979). Defense counsel's failure to
investigate available nmitigation constitutes deficient

performance. Mitchell v. State, 595 So. 2d 938 (Fla. 1992);

State v. lLara, 581 So. 2d 1288 (Fla. 1991).

Counsel's highest duty is the duty to investigate,
prepare and present the available mtigation. Wen counsel
unreasonably fails in that duty, the defendant is denied a
fair adversarial testing and the results of the proceeding are
rendered unreliable. See, Rose, 675 So. 2d at 572 (counsel
ineffective at penalty phase for failing to present evidence
of severe nmental disturbance and for failing to present

evi dence of defendant’s al coholismand m streatnent as a
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child); Hldwin v. Dugger, 654 So. 2d 107 (Fl a.
1995) (i neffective assistance where counsel failed to present
evi dence of defendant’s nental mtigation and non-statutory

mtigation); Phillips v. State, 608 So. 2d 778, 783 (Fla.

1992) (i neffective assistance of counsel where counsel
present ed sone evidence of mtigation, but did not present a
| arge anount of evidence about the defendant’s chil dhood

riddled with abuse); and Stevens v. State, 552 So. 2d 1082,

1087 (Fla. 1989)(counsel’s failure to investigate defendant’s
background, failure to present mtigating evidence during the
penalty phase, and failure to argue on defendant’s behalf

rendered his conduct at penalty phase ineffective). See also

Bassett v. State, 451 So. 2d 596 (Fla. 1989); State v.

M chael , 530 So. 2d 929 (Fla. 1988); Mddleton v. Dugger, 849

F.2d 491 (11th Cir. 1988). See also Thomas v. Kenp, 796 F.2d

1322, 1324 (11t" Cir. 1986)(little effort to obtain mtigating

evidence); King v. Strickland, 748 F.2d 1462, 1464 (11" Cir

1984) (failure to present additional character w tnesses was
not the result of a strategic decision nade after reasonable

investigation); Nealy v. Cabana, 764 F.2d 1173, 1178 (5th Cir.

1985) (counsel did not pursue a strategy, but "sinply failed to
make the effort to investigate").

M. Walton's counsel failed mserably in all of these
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duties. He failed to rebut the fiction that M. Walton was
the leader in a premeditated plan to kill. He failed to fully
i nvestigate and develop crucial mtigating evidence. No
tactical notive can be ascribed to an attorney whose om ssions

are based on | ack of know edge, see Nero v. Blackburn, 597

F.2d 991 (5th Cir. 1979), or on the failure to properly

i nvestigate and prepare. See Nealy v. Cabana; Kimel nman v.

Morrison, 477 U.S. 365 (1986). M. Walton's capital

conviction and sentence of death are the resulting prejudice.

Harris v. Dugger, 874 F.2d 756 (11th Cir. 1989).

Al t hough M. Walton never fired any shots, the state
sought and obtained a death sentence on the theory that M.
Wal t on mastern nded the prenmeditated nmurder of three people.
This scenario was a total fiction created by the state
specifically for M. Walton's trial and argued the opposite at
his co-defendant’s trial

The prosecutor argued in co-defendant Cooper's trial that
it is "absolutely ludicrous” to say it was M. Walton's fault
that M. Cooper shot the victins and that there was no
evi dence to back up this "incredible proposition" that M.
Wal t on was dom nating M. Cooper (Cooper's Record at 1577-78).

However, M. Walton's defense counsel failed to use the

readily avail able witnesses and argunments fromthe Cooper
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record in M. Walton's defense at resentencing. The State's
m sl eadi ng and fal se portrayal of M. Walton could have been
rebutted had defense counsel prepared his case. There can be
no tactical or strategic reason for failure to pursue this
avenue of defense. ©

Trial counsel could offer no strategic reasons for not
using the court records fromboth the Cooper and Van Royal
cases. Such failure to investigate and present this evidence
constituted deficient performance by trial counsel that
prejudiced M. Walton. To the extent that this failure was at
all attributable to the state, M. Walton maintains that his

ri ghts under Brady v. Maryland, 373 U S. 83 (1963) and G glio

v. United States, 405 U S. 150 (1972) were viol ated.

Aggravating circunstances specified in the statute are
excl usive, and no other circunstances may be used to aggravate
a crinme for purposes of inposing death. Yet, in closing, the
prosecutor urged the jury to consider that M. Walton was
heavily involved in the drug scene in determ ning whether he

should live or die (R2. 824-25). The state relied on entirely

®See, Smith v. Groose, 205 F. 3d 1045 (8th Cir. 2000), in
which the Eighth Circuit found that a defendant’s due process
rights were violated when the State used one of a co-
defendant’s two factually contradictory versions of events
surroundi ng nurders to convict the defendant, then relied on
anot her version at a later trial to convict soneone el se of
t he same nurder.
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unproven testinmony -- that M. Walton had been arrested and
charged in the theft of marijuana. |In fact, this charge was

noll e prossed because M. Walton was arrested on a fal se

affidavit and the state did not have sufficient evidence for a
conviction. The judge relied on this inproper evidence in
sentencing M. Walton to death (R2. 200). Trial counsel's
failure to object or rebut this inproper evidence was
deficient performance. Counsel should have been on notice
that the introduction of the "rap sheet” would allow the

i ntroduction of this evidence; he failed to provide effective

assi stance of counsel pursuant to Strickland v. Washi ngton.

M. O Leary testified that his introduction of M.
Walton's rap sheet was not a tactical decision (PC-R 67). He
did not know that introducing the rap sheet “opened the door”
to testinony about the nolle prossed drug charge. This was
deficient performance. The use of such unsubstanti ated,
unreliable and inflammtory testinony to bring about a death
sentence violates the "fundanmental respect for humanity
underlying the eighth anendnment's prohibition against cruel

and unusual puni shnent,"” Johnson v. M ssissippi, 486 U S. 578,

584 (1988), and is inconpatible with the "need for reliability
in the determ nation that death is the appropriate

puni shnent," Gardner v. Florida, 430 U S. 349, 359 (1977).
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At the resentencing, the judge instructed the jury that
it should consider the aggravating circunstances that he
listed (R2. 852-53). This error was further conmpounded when
the judge instructed the jury that they may consi der
mtigating circunstances (R2. 858). Defense counsel failed to
object to the erroneous jury instructions, denying M. Wlton
effective assistance of counsel guaranteed by the sixth
amendment .

Def ense counsel presented three witnesses at the
resentenci ng on behalf of M. Walton: a co-worker, a chil dhood
friend, and his mother. The direct exam nation of co-worker,
Ki mberly Ann Johnson, was approxinmately two pages, with one
entire page of introductory questions (R2. 747-749). M.
Walton’s friend, Lynn Shanmber, testified that she had known
M. Walton for 13 years, but did not know that he was |iving
with Robin Fridella or the people he hung out with (R2. 758-
772). Carolyn Walton testified that her son was a good child
and sol dier and only snoked marijuana (R2. 774-781). The
entire defense case took up 35 pages of transcript, with nuch

of that included the State’'s cross exam nation (R2. 746-781).

Rat her than effecting a coherent strategy for the use of

t hese witnesses, counsel questioned them vaguely and w t hout
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strategy. An inconplete picture of M. Walton was presented
to the jury. This was deficient performance that prejudiced

M. Walton. Cunninghamyv. Zant, 928 F.2d 1006, 1016 (11th

Cir. 1991). The witness’ testinony showed that counsel was
unprepared and ill informed about the law. Trial counsel
barely scratched the surface of M. Walton's background and
hi story.

At the evidentiary hearing in 1991, M. Walton's nother,
Carolyn, testified that M. Walton was the product of an
unhappy bitter marriage that ended in a divorce. After years
of mental and enotional abuse, Carolyn asked for a divorce.
VWhen the children were told about the divorce at dinner one
evening, it canme as a conplete shock to them This unexpected
news upset Jason and he left the table in tears (PC-R 371-
72). Jason's sister, Kinberly, also recalled the news of the
di vorce as sonet hing unexpected that upset Jason very nuch
(PC-R. 313-14).

The divorce proceedings and child custody plans were the
source of considerable pain for both Jason and his famly.
Hi s not her nade no attenpt to hide the hatred she felt for
Jason’s father, making it clear to the children that their
fat her was not soneone to be respected. The children knew

that their nother hated their father. She repeatedly told
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t hem what a bastard he was. She told themdetails of the
custody fights and how she always had to fight to get their
father to pay child support (PC-R 315). She also told them
their father was a nean person who did not |ove them and t hat
t hey should not visit him (PC-R 349).

At the tinme, Jason was nanmed after his father, Irving
McCoy |11, and his nmother unintentionally shunned him (PC-R
390). This resentnent was apparent to Jason's siblings (PC-R
315). Jason's nother pressured himto change his nane from
McCoy to Walton (PC-R 346, 355).

Carolyn's anger over her failed marriage and fear of
rai sing children on her own led her into a marri age of
conveni ence. She di scovered her ex-husband had remarried and
so she decided to do the sanme. She went to a neeting of
Parents Wthout Partners and within two weeks, net and married
a man she knew very little about. Unfortunately, in her rush
into marriage, Carolyn failed to realize that her future
husband, Porter Gates, was both an al coholic and a
prescription drug abuser (PC-R 374-76). Jason now had access
to drugs and al cohol .

| medi ately after he noved into her home, Carolyn
di scovered that M. Gates drank hinself to sleep each night.

He woul d cone hone in the evening, eat dinner and then start
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drinking. After his quart of alcohol, she and Jason woul d put
himto bed. M. Gates al so abused prescription drugs. |In the
top of his unlocked bedroom cl oset, which was accessible to
anyone living in the house, were rows of prescription drugs,
including Valium Ms. Walton was unsure what all the pills
were for, but naively felt there was no probl em because they
were all prescription (PC-R 343).

M. Gates was an unpl easant drunk. When he drank, he
grabbed at wonen, including Carolyn’s daughters. Jason
w tnessed this behavior. M. Gates also was |oud and noi sy
when he was drinking, and would stunmble around the room (PC-R
345, 349-50). His drug and al cohol abuse was not confined to
prescription drugs. On one occasion, he took Jason on a
vacation to Mam . This vacation was nothing nore than a big
party. He encouraged Jason to drink and snmoke pot and gave
Jason the keys to the car, even though Jason was under the

| egal driving age at the time and had no |license (PC-R 316-

18) .

This marri age ended suddenly. One evening, M. Gates sat
in his favorite chair in the famly room drunk as usual. He
was eating a steak dinner and choked on a piece of nmeat. Kim

and Jason were in the room but neither of them knew what to

do. Kimattenpted to stick her hand down the back of M.
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Gates throat. When this did not work, she called an
anmbul ance. Unfortunately, the street they lived on at the
time was under construction, so it took nunerous phone calls
to get the ambul ance to the right address. During this tine,
M. Gates lay on the floor unconscious. Jason and Kim were
unable to be of any help. M. Gates never regained
consci ousness and di ed ei ght days later (PC-R 318-19).

Wtnessing M. Gates' death had a profound effect upon
Jason. After seeing M. Gates choke to death, Jason's drug
use escal ated. Because of his drug use, Jason was adm tted
into a radical therapy program known as SEED. Though this
experimental programin no way cured M. Walton of his drug
addi ction, it had a negative effect on his life that he woul d
feel for many years. M. Walton’s famly nenbers were aware
of this programand testified about the effect it had on him
His sister Kimalso went through the program and had first-
hand know edge of how it worked.

A famly who |ived down the street fromthe Wl tons
pl aced their children into the sanme drug rehabilitation
program The parents told Carolyn that Jason was into drugs
and he needed to go through this rehabilitation program as
well. Kinberly then confessed that she, too, was taking drugs

and needed to go into the program Both Jason and Ki mberly
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entered the SEED program (PC-R. 320).

I nside the program they were not permtted contact with
each other. Each individual brought a small suitcase
containing only the itenms the program organi zers felt were
necessary. Upon arrival, each suitcase was thoroughly
searched. Then, the new arrival was assigned to the custody
of another child in the program of the sane sex. This was the
person the individual would go hone with at night. At night,
the children were | ocked into their bedroons. Jason's sister
recalled that the girl she was staying with actually put a
dresser in front of the bedroom door and took the handles off
of the wi ndow so she could not escape (PC-R 321). There was
no intermngling between the girls and boys during the day.
Each person was known only by their first nanme and the object
of the programwas to break the child down and take away their
defenses. The instructors told the children how rotten they
were and then tried to build themup into their idea of a
nodel child. The children were not allowed to becone friends
with others in the group, and were assigned to the custody of
a new child each week. They also were not allowed to see
their reflections in a mrror, or brush their hair or teeth
(ld.).

On Friday nights, famly nenmbers were allowed to visit.
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The children would sit on one side of the roomand the parents
woul d sit on the other side. The newest nmenbers had to stand
up in front of both groups and say their name, how | ong they
had been in the program and what drugs they had done. The
parents would then stand up and say hello to their children
and the children and parents could talk small talk across the
roomw th everyone listening. Wen a child had been in the
program and was i nproving, according to their counselor, they
coul d have senm -private neetings with their parents, which
were nonitored by a counselor. |If the child began to talk too
much about the program the counselor would tell themto
change the subject. Eventually, the children were allowed to
go to their own hones at night to sleep, but had to return to
the center during the day until such tinme as the counselors
felt they could be released fromthe program (PC-R 322).
Nei t her of Jason's parents were allowed nmuch contact with
himor the program Anytime Carolyn asked questions, the
program organi zers told her "those" things were not to he
di scussed and should be kept in the SEED. She felt as if it
was a secret organization (PC-R 381). \When Jason's father
di scovered that Jason had been put in this program he tried
to make contact but was told he could not talk to his son. He

t hen asked the program organi zers if he could participate in
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any way and was told he could not. This angered M. MCoy,
who felt |ike he should have input in such a critical program
in his son"s |life. When he told the organi zers he was goi ng
to come anyway, he was told he would be renoved fromthe

prem ses if he showed up (PC-R 295).

Jason's not her was unaware of Jason's drug use until the
nei ghbors told her about it. Wen she asked Jason if the
all egations were true, he admtted it. She thought he was
only using marijuana at that time, and even then was unaware
of the extent of his drug u se (PC-R. 380). But when it was
Jason's turn to stand up during the SEED neeting and confess
to the drugs he had used, he confessed to nuch nore than just
marijuana. Kimrecalled that Jason said he used al cohol, pot,
hash, PCP and Angel Dust (PC-R. 323).

Even when Jason and Kim were rel eased fromthe SEED
program they did not talk about it (PC-R 381). They were
closely nonitored, even after they were out of the program
Jason's other sister, Lydia, recalled that Jason seened |like a
robot after he returned. He was instructed not to talk to any
of his friends that he had before the program (PC-R 351-52).

Jason and Kimwere in the SEED program during the sunmer
and school year. Kimwas in the programfive to six nonths

and Jason was in it for an even longer period of time. Jason
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m ssed a lot of school as a result of this program Because
he was not a good student to begin with, he had trouble
catching up, and was held back in school (PC-R 324-253, 382).
Jason finally dropped out of school in eleventh grade before
he received his diplom, and joined the Arny (PC-R 382).
VWhile in the Arnmy, his drug use escal ated. When he was
honorably di scharged, he returned home and his drug use
continued. In the six nonths before his arrest, he snoked
marijuana daily, before and after work, and snorted cocai ne
three to four times a week. His drug of choice was LSD, which
he used 20 to 30 times in a four-five nonth time period (PC-R
20, 31-32, 35-36). Dr. Sidney Merin, the nental health expert
called by the state at the evidentiary hearing, conceded that
M. Walton had a substantial history of drug and al cohol abuse
(PC-R. 494).7 Jason al so snoked marijuana and drank beer on
t he evening of the hom cides (PC-R 192-93).

Even though M. Walton was addicted to drugs and al cohol

‘Even the State expert, Dr. Merin, conceded the existence of
m tigating evidence, which was not presented at the penalty
phase. See also, Ragsdale v. State, 2001 WL 1241135 (Fl a.
Cct. 18, 2001)(“Dr. Merin offered no opinion as to the
applicability of the statutory nmental mtigators. Dr. Merin
did, however, testify as to the existence of mtigating
evi dence which was not presented at the penalty phase of
Ragsdal e’s trial..... Thus, the conclusion is inescapable that
t here was avail abl e evidence from experts which would have
supported substantial mtigation, but which was not presented
during the penalty phase”).
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froma young age, he was never known to be violent to famly
or friends (PC-R 46, 250, 296-97). Those who knew him

t hought he was a coward and a person who would not fight or
harm ot hers (PC-R. 46, 395). He was known as good person who
woul d do anything for a friend if he was able (PC-R 18). He
al so was known as a person who was advanced in art (PC-R 435,
477) .

M. Jenkins was a friend of M. Walton who testified in
the 1984 trial that he heard M. Walton say before the offense
t hat he nust "waste" one of the nurder victims. In spite of
trial counsel's efforts to have himserved in order to testify
in 1986, authorities did not bring himunder subpoena. M.
Jenkins testified during post-conviction that he was living in
the sanme place in 1986, was willing to testify (PC-R 22-23),
and that a nmenber of the Fort Pierce’'s Public Defender's
office found himin 1989 (PC-R 23-24). Had he testified, he
woul d have said that he did not understand "waste" to nean
kill (PC-R 20-22, 27, 45). He also would have testified to
M. Walton's extensive drug and al cohol use (PC-R 19, 36-37,
39).

At the 1991 evidentiary hearing, M. O Leary testified
t hat he was unaware of M. Walton's background and had he

known of M. Walton's dysfunctional fam |y experience, his
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chil dhood drug use, his SEED pl acenent, he would have used the
information at the resentencing. (PC-R 55-57, 78-79). He had
no strategic or tactical reason for not contacting famly
menbers about this type of mtigation and there was no reason
for his failing to ask the famly menbers he did contact about
t hese subjects (PC-R 129).

M. O Leary testified that M. Walton’s sisters “did not
seek nme out,” and he made no effort to contact them (PC-R 58;
125) .

He recalled M. Walton's father seeking himout during
t he penalty phase (PC-R 58), but he failed to consider M.
McCoy as a mitigation witness. He was only aware of one
stepfather in M. Walton's life (PC-R 125). Trial counsel
overl ooked references to many of these matters in the 1984
PSI, which he had in his possession (PC-R 127).8

M. O Leary failed to obtain any of M. Walton's school
records (PC-R 76); failed to investigate whether M. Walton

suffered fromany head injuries or was involved in any car

8The United States Supreme Court found that counsel’s
failure to investigate a defendant’s background in preparation
for the penalty phase of a capital trial was ineffective
assi stance of counsel, even when counsel presented an
alternative argunment, highlighting the defendant’s renorse and
cooperation with police. Wlliams v. Taylor, 529 U S. 362, 396
(2000) (citing 1 ABA Standards for Crimnal Justice 4-4.1,
commentary, p. 4-44 (2d ed 1980)).
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accidents (PC-R 77); and failed to inquire if M. Wil ton was
seen a mental health expert or psychiatrist earlier in his
life (PC-R 77). The mpjority of the information M. O Leary
| earned about his client came from M. Walton and his nother,
Carolyn (PC-R 77).°

M. O Leary testified that his know edge of M. Walton’'s
drug use canme from M. Walton hinmself. He said he knew that
M. Walton snoked marijuana and drank beer. “...the picture
| got was that’'s just what young boys, his peers in Marion
County do on weekends, | guess” (PC-R 128). He said he
never heard the word “addiction” from M. Walton or his nother
(PC-R 129).

Further, M. O Leary testified that there was no tactical
or strategic reason for failing to use a confidential defense
mental health expert, in spite of M. Walton's extreme and
unusual anxiety at the tinme of the trial (PC-R 79-81, 84-85).

This was his first capital case as a defense |awer (PC-R

'n granting relief on a claimof ineffective assistance of
counsel for failure to investigate, the Seventh Circuit Court
of Appeals said, “Telling a client, who is in custody awaiting
trial, to produce his own witnesses falls painfully short of
conducting a reasonabl e investigation, especially given that
[the witnesses] did not have a tel ephone. Perhaps Washi ngt on
coul d have di spatched a pigeon fromhis prison cell with a
nessage for the Browns, but short of this, it is wholly
unreasonable for a lawer to instruct his incarcerated client
to get in touch with people who don’t have a phone.”
Washington v. Smith, 219 F. 3d 620, 631 (7" Cir. 2000).

39



52). He said:

Q (By M. McClain) |Is hearsay adm ssible in a penalty
phase?

A. No.

Q That's your understandi ng?

A.  Yes.

Q Okay. Is or would that be the reason why you woul d
not have considered actually -- actually you indicated
you didn't think of contacting the prison for prison
records?

A. Correct.

(PC-R. 120). Trial counsel testified there was no reason why
he did not seek Departnent of Corrections records on M.
Walton from 1984, the year of his first conviction, through
his 1986 penalty phase, which reflected his good conduct while
in custody (PC-R 71-72, 121). Likew se, there was no
tactical or strategic reason for his failure to use the 1984
PSI that showed the avoiding | awful arrest aggravating factor
was not present (PC-R 73-75).

M. O Leary testified that he realized the significance
of witness Bruce Jenkins' 1984 testinony that M. Walton said
he nmust "waste" one of the victins, and that he needed to use
M. Jenkins to explain that the word did not nean kill, but
that | aw enforcenment told himthey could not |ocate M.

Jenkins to serve him (PC-R 60-61, 75-76). Trial counsel felt
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it was inmportant for M. Walton's 1986 jury to hear M.
Jenkins testify that he did not understand "waste" to nmean
kill in the context of the conversation (PC-R 116-18). \Wen
he was told that this man could not be found, M. O Leary said
he had no reason to believe that he was being m sled (PC-R
60) . 10

Finally, trial counsel testified that had he known
introducing M. Walton's rap sheet as evidence of |ack of
prior convictions would have opened the door for state
evi dence of collateral m sconduct (See R2. 782-94) he woul d
not have done so (PC-R 66-70). To the extent he opened the
door to the state, it was not a reasonable tactical or
strategi c decision but ignorance of the law (PC-R 67).

M. O Leary made no attenpt to obtain or present M.
Walton's prison records at the resentencing because it never

occurred to him (PC-R 120-21). Had he obtained these records

At the 1991 evidentiary hearing, M. Jenkins testified that
he and M. Walton were partying, snoking and drinking when M.
Wal ton nentioned the word “waste.” In the context of how it
was said, M. Jenkins testified that he never took that word
to nean that M. Walton was going to kill anyone. “lI knew he
had trouble with these guys, you know. And we tal ked about it
a couple of tines, but you know, | knew he was — he m ght
consi der, you know, doing the sanme thing to them as they were
doing to him...They were stealing stuff fromhim They'd go
in his house when he was gone. They’'d hound hi mevery chance
they got.” He testified that he never expected M. Walton to
kill anyone (PC-R 21-22).
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and spoken with the guards at the prison, he would have
di scovered that M. Walton was a nodel inmte who never
recei ved any disciplinary reports while on death row (PC-R
10-11).

M. Walton's also received an oral death sentence at the
sentenci ng hearing on August 14, 1986. One nonth later, on

Septenber 18, 1986, this Court decided Van Royal v. State, 497

So. 2d 625 (Fla. 1986), which reduced the death sentence of
co-perpetrator Terry Van Royal, who was a shooter, to life.
The prosecutor made note of this in his Additional Sentencing
Mermor andum filed October 1, 1986 (R2. 163-64). The trial
court did not issue its Court's Findings as to Aggravating and
Mtigating Circunstances in support of the death penalty until
Cct ober 16, 1986 (R2. 196-201). M. O Leary testified that he
had no tactical reason for failing to raise this argunment
about disparate treatnment(PC-R 82-82).

Trial counsel further neglected to obtain the services of
a confidential nmental health expert. There was no tactical or
strategic reason for this failure (PC-R 79-81, 84-85). Had
def ense counsel retained a conpetent nental health expert who
he provi ded background materials relevant to M. Walton,
substantial nmental health mtigation would have been

identified. Background materials were easily accessible to
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M. Walton's defense counsel or could have been easily
obt ai ned had even a prelimnary investigation been conpleted.
Havi ng evaluated M. Walton and studi ed his background, a
ment al health expert woul d have been able to testify at an
evidentiary hearing to the existence of an abundance of non-
statutory mtigation, such as M. Walton's caring nature, his
non-vi ol ent nature, and his |long history of drug and al cohol
abuse.

Expert testinony was avail abl e had counsel sinmply sought
it out. In post-conviction, Dr. Pat Flem ng conducted
neur opsychol ogi cal and psychol ogi cal tests on M. Walton. She
was gi ven background materials on himand interviewed famly
menbers and ot hers who knew M. WAl ton.

At the 1991 evidentiary hearing, Dr. Flem ng testified
that the Walton fam |y appeared stable on the outside, but in
reality, was not stable at all. Ms. Walton was gone a great
deal, and while on the surface she appeared to be a caring
nmot her, in fact, she was not the primary nother caretaker, the
el dest sister was.

Dr. Flem ng |l earned that while married to M. Walton's
father, Ms. Walton was involved in nunerous affairs. She
asked for a divorce when Jason was 12, which was traumatic to

him Dr. Flem ng described Ms. Walton as a “dad basher,” who
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told her children that their real father not only did not care
about them but abandoned them Dr. Flem ng described this as
significant in M. Walton’s overall devel opment (PC-R at 161-
162) .

Dr. Flemng testified that the el dest sister was aware of
the mother’s extramarital affairs and the nother spoke to her
explicitly about sexual matters. The el dest sister felt as if
she was the nother.

Ms. Walton was unaware the inpact her |lifestyle had on
Jason and had no insight into her own behavior. She was
unaware of his drug and al cohol abuse. She did not know that
her second husband, Porter Gates, was an al coholic and
prescription drug abuser until later in the relationship. She
knew he was an al coholic, but did not realize he was providing
drugs and al cohol to Jason. She al so did not know that M.
Gates was meki ng sexual advances toward her daughter. *“She
was described as self-centered, egocentric woman who just did
her own thing. And as M. Walton said that after the divorce
at 12 she had to do her own thing. She found herself and was
gone a great deal. The children were — were alone a lot” (PC
R 164-165).

Dr. Flem ng testified that Jason’'s life fell apart when

he was 12. His father left. H s nother made him change his
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name. His nmother had to find work outside the home, and Lydi a,
his el dest sister, assuned nore responsibility. On his
twel fth birthday, a nei ghbor gave Jason marijuana, which
started his drug and al cohol abuse. Ms. Walton married again
within six nonths. The stepfather supplied Jason with al cohol
and access to drugs. \While he was not physically abusive, he
had an al cohol problem The weekend before he died, he gave
Jason a credit card and the car keys and told himto do what
he wanted. Dr. Flem ng said there was a permn ssiveness about
the famly (PC-R 172).

Dr. Flemng called M. Gates’ death significant in
Jason’s |ife:

A Well, the stepfather's death just in a

way is significant but M. Walton is sitting there

with him The significant part is that the younger

sister was there and it was she that tried to get

the neat out, call 911, and M. Walton just -- just

didn't react. He was unable to function in that

stressful situation. They couldn't find the police.

They couldn't find the anmbul ance and they were

frantically trying to do this, and he just sinply
didn't participate. He just said he was unable to.

He just kind of watched it all. | found that
typi cal of his behavior in times of stress when he
just -- he goes over and he just kind of checks out.

(PC-R. 172-176).

At age 12, Jason began using al cohol and marijuana. He
graduated to heroin when he was in the Arny in Germany. He
used, injected and snorted every known drug. Up until the time
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of the crime, he used marijuana on a regul ar basis, three
tinmes a day. He drank beer and whiskey. But his drug of
choice was LSD. (PC-R 175). Dr. Flemng testified that the
drugs “significantly disrupted his lifestyle” (PC-R 175).

Dr. Flem ng said that even when Jason was in the SEED
Program when he was 16, he was off drugs for that period of
time, but started drugs again when he was released (PC-R at
176) .

Dr. Flem ng noted nunmerous "red flags" should have
alerted trial counsel to the need for nental health testing.
M. Walton suffered nunerous head injuries before the
hom cide: he fell froma tree; had two bicycle accidents, one
of which caused unconsci ousness, and was in a serious car
accident. (PC-R 149). M. Walton also suffered froma
col |l apsed lung on two occasions. The fact that M. Walton had
been in drug rehabilitation and had been adm ni stered
psychoactive nedicine while in jail was an indication of drug
probl ems that needed to be investigated further (PC-R 151).
Dr. Flem ng said that records that showed that M. Walton had
been to a psychol ogi st or psychiatrist while in high school
indicate that there m ght have been nmental health problens
(PC-R. 151).

Dr. Flem ng al so | ooked at school records and found that
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M. Walton was an average student for his first six years of
school, but his grades began to drop in junior high and
finally, in high school, he dropped out conpletely (PC-R
152) .

Dr. Flemng testified that she found two statutory
mtigating factors: the defendant acted under the influence of
extreme nental disturbance and the capacity of the defendant
to conformhis conduct to the requirenents of the |aw was
substantially inmpaired. She also testified to many non-
statutory mtigating factors, including: his nother was
di stant and unenotional towards hinm his parents had a messy
di vorce when he was twel ve; his stepfather gave him al cohol
and drugs; his stepfather died in front of hinm he started
abusing drugs and al cohol at an early age; and he suffered
from severe drug and al cohol abuse throughout his life (PC-R
283-84).

I n October 1999, Dr. Flem ng was contacted again and
given the withheld public record information turned over by
the State to determne if it was inportant to better
understand M. Walton and if it was relevant to her initial
eval uation and testinmony (PC-1. 4116-4117).

In 1999, in addition to reviewi ng her notes and reports

from 1990, she also conducted tel ephone interviews with Julia
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Wal sh and Teresa Napp, friends of Robin Fridella; M. Walton's
sister, Kim Fox; Caroline Walton, M. Walton’s nother, and
Lydia Horn, M. Walton’s sister. Because Dr. Flenm ng was in
Wom ng and unavail able to physically reevaluate M. Walton in
Fl ori da, she conducted tel ephone interviews with Dr. Faye
Sultan, a clinical psychol ogist, who was able to evaluate M.
Walton in person (PC-1. 4118-4119).

At the 1999 evidentiary hearing, Dr. Flem ng testified
that wi thheld information was “critical” and woul d have
i npacted on her evaluation. The withheld materials filled in
the m ssing blanks from her 1990 eval uati on. For exanple, Dr.
Fl em ng expl ained that the crinme was inconsistent with M.

Wal ton’ s previous history and non-viol ent behavior. In 1990,
M. WAlton was unable to provide her with information about
hi s nmot her’ s abandonment and his relationship with Robin
Fridell a.

The withheld i nformati on, according to Dr. Flem ng,
identified significant facts that affected M. Walton in his
rel ati onshi ps and personal responsibility. Dr. Flem ng
described M. Walton's severe dysfunction that came fromthe
psychol ogi cal abandonment of both parents and an early
addi ction to al cohol and drugs that continued until his

incarceration. M. Walton had a history of avoi dance of cl ose
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personal relationships because of his fear of criticism and
rejection. He had | ow esteem and a poor self imge (PC-1.
4122) .

Based on the new information she reviewed in 1999, Dr.
Flem ng testified that M. Walton was a prine candi date to be
controll ed and mani pul ated by Robin Fridella. Based on
interviews she conducted, Dr. Fleni ng said that Robin sel ected
Jason when they were associated with the same group of
friends. M. Walton felt tall, skinny and undesirable. Robin
Fridella was outgoing and aggressive. M. Wl ton was shy and
passive. Robin filled his need for love while he filled her
needs for drugs. After Gary Peterson, Robin' s brother, stole
drugs from M. Walton, Robin told Jason that Gary was going to
get a new shipnment of marijuana and that Jason could get it
back. M. Walton has repeatedly denied that he planned a
murder (PC-1 4142).

Dr. Flemng testified that the withheld informtion,
including the results of a deceptive polygraph of Robin
Fridella and a donestic violence report between Steven and
Robin Fridella, provided new insight into the role of Robin in
this crine.

Dr. Flem ng testified that M. Walton nmet Robin Fridella

after he was released fromthe service in 1980. She told M.
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Walton that she was divorced from Steve Fridella, but it was
not until |ater that he |earned that she |ied and was not
di vorced. The couple lived together for three nonths before
the crime. But at the tine of the crine, they were not living
together. According to the evaluations conducted by Dr.
Sul tan, Robin did not talk about her children with M. Walton
and appeared to have a separate life away fromhim The
experts | earned that when Robin Fridella and M. Walton were
not living together, Robin would bring her children to M.
Walton’s house for himto babysit while she went out with
other men. Robin Fridella did everything she could to keep
her husband fromthe children. Robin was controlling and
became enraged at Steven Fridella if he withdrew from her and
did not act according to her wishes. Dr. Flem ng found that
her threats about children appeared to be control issues about
Steve Fridella, rather than genuine concern about her children
(PC-1. 4132).

Dr. Flem ng testified she reviewed a civil trespass
i ncident that occurred between Robin and Steven Fridell a.
Robi n was enraged by Steven’'s unfaithful ness, even though the
coupl e was separated and in the process of a divorce.

Dr. Flem ng al so found Robin’ s pol ygraph exam was

i nportant information that would have inpacted on her
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eval uati on and opinion of M. Walton. The author’s report

i ndi cated that Robin was deceptive. This deception raised
guesti ons about her involvenment in the crime that was never
investigated. It also went to M. Walton’ s notivation and
mental state at the time of the crime. On cross exani nation,
the State asked Dr. Flemng if she was aware that the

pol ygraphi st nore than ten years |ater changed his opinion
about Robin Fridella s deception. She said she was not aware
of it, but it did not make a difference because Robin had a
hi story of deception and was not sinply deceptive in one area,
but in many areas (PC-1. 4156).

Dr. Flem ng testified that based on the w thheld
materials, M. Walton’s behavi or and personality before the
crime was not violent nor aggressive. Based on Dr. Sultan’s
eval uation, Dr. Flem ng found M. Walton a sel f-doubting nman
with poor self image controlled and mani pul ated by Robin
Fridella. His significant alcohol and drug addiction began
when he was 12. He was not given the |ove and attention
during his devel opnental years. He was vul nerable and chose
unwi sely with little awareness of the problens of his
relationship with Robin Fridella.

She testified that M. Walton was “obsessed” with Robin

Fridella (PC-1. 4122), “M. Walton has a long history of |ow
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sel f-esteem and isol ation and was a shy man, shy as a child”
(PC-1. 4122). His involvenment with Robin Fridella as an
“inportant happening in his life.” Id.

Dr. Flem ng also reported that based on her interviews in
addition to the wi thheld docunents showed that Robin Fridella
was an angry woman who threatened that if she could not have
her children, no one could (PC-1. 4132). Although Robin’s
statenents appeared to be about caring for her children, her
behavi or indicated that she had difficulty maintaining the
| ove and stability that the children needed.

Dr. Flem ng testified that although sone of the facts of
M. Walton's traumatic background and drug and al cohol
probl ens were raised during previous hearings, there was
insufficient information available in 1991 to tie this
behavior into the dysfunctional relationship between M.

Wal ton and Robin Fridella. Because of the |ack of

information, Robin Fridella s relationship with M. Walton and

her notivation to mani pul ate and control M. Walton was never

expl ored in depth. The withheld information showed Dr.

Flem ng that M. Walton and Robin had a much cl oser

rel ati onship than she knew about initially (PC-1. 4120; 4140).
Dr. Flem ng said that the State painted a picture of M.

Walton as a very controlling and aggressive man (PC-1. 4141),
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but the withheld information rebutted that argument and
expl ained the effect that Ms. Walton's abandonnent had on
Jason, why he was a passive follower and that Robin was a
controller and “...she was an angry woman” (PC-1. 4141).
Dr. Flemng testified that while her initial interview of
M. Walton in 1990 was accurate, it was inconplete (PC-1
4135). At that time, she sinply viewed Robin Fridella as a
girlfriend and she did not realize the control she exercised
over M. Walton. In 1991, M. Walton was unaware that his
not her’ s negl ect and Robin’s mani pul ati on went hand in hand to
nove his behavior at the tinme of the crine. Had the w thheld
i nformati on been available in 1990, Dr. Flem ng said it would
have opened a new |ine of questioning and exani nation. Had
this information been available to her, she would have urged
M. Walton’s attorneys to investigate Robin Fridella' s
background and dom nance over M. Walton (PC-1. 4134; 4156).
Dr. Faye Sultan, a clinical psychologist, testified that
she
was asked to evaluate M. Walton at Union Correctional
I nstitution because Dr. Flem ng was physically unable to do

so. ! She saw M. Walton for eight hours on Novenmber 16-17,

“No record citations are included here because Dr. Sultan's
testi mony has not been transcribed. M. Walton has requested
that the record on appeal be supplenmented with this testinony.

53



1999. She reviewed background materials on M. Walton,
including the withheld information that was only recently
turned over to the defense. She also reviewed Dr. Flem ng's
testing data from 1990. All this information served as the
basis for her opinion and that opinion was given to Dr.
Flem ng in several telephone conversations.

Dr. Sultan opinion was consistent with Dr. Flem ng’ s
findings. She found that M. Walton was the product of a
hi ghly dysfunctional, chaotic and neglectful famly life. His
father, lrving Johnson McCoy, Jr. was abusive to his wife and
negl ected his children. He was renote and showed no affection
or warnmth. Caroline McCoy, M. Walton’s nother, also was
negl ectful and enotionally unavailable to her son. M. Wilton
was | eft w thout parental guidance or support. Hi s nother
of ten was absent fromthe home and Ms. Walton’s el dest
sister, Lydia, was his caretaker

Dr. Sultan testified that because he was abandoned by his
parents, M. Walton perceived hinmself to be inadequate and
inferior. He was shy and introverted. He had |ow self-
est edem and saw hi nsel f as unappeal i ng and undesirable. He

never coul d understand why any wonman woul d find him

M. Walton relies on the affidavit witten by Dr. Sultan and
submtted into evidence (PC-1. 2164-2169).
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attractive. Dr. Sultan testified that these personality
traits persisted into adulthood. M. Walton was dependent and
passive in relationships, easily mani pul ated, susceptible to
control by others and desperate for attention and approval.

M. Walton al so was seriously involved in substance abuse. By
the age of 12 or 13, M. Walton was a regul ar abuser of

al cohol, marijuana and other illegal substances. After
joining the Arny at age 17, M. Walton continued his drug use.
He injected heroin and used LSD, narijuana, al cohol,
anphet am nes, cocai ne, hash and psychedelic nushroonms. M.
Walton was able to performin the Arnmy while he was

i nt oxi cated because his job was routine and repetitive.

Dr. Sultan found that the quantity and type of drugs M.
Walton used in the days and weeks |l eading to his arrest kept
himin a chronic, inebriated state. He typically snoked six
marijuana joints and drank 12 beers each day. He worked at
Pall Neumatics in Ccala, a conpany that provided himwth
routine and repetitive work. M. Walton also drank a liter of
bourbon on the weekends and t ook hal |l uci nogens when he coul d
buy them Dr. Sultan diagnosed M. Walton as having
pol ysubst ance dependence with physi ol ogi cal dependence.

Based on the neuropsychol ogi cal tests perfornmed by Dr.

Flemng in 1990, Dr. Sultan said M. Walton’s sustained drug
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abuse resulted in synptons consistent with an organic
personality disorder. He showed difficulty with tasks
requiring the ability to sustain attention and concentration.
Any performance that required abstract and conceptual thinking
was i npaired.

Dr. Sultan testified that Robin Fridella initiated the
relationship with M. Walton and conpletely controlled its
course. Robin Fridella told M. Walton when he was allowed to
spend tinme with her and when he needed to stay away. She |ied
to him about her marital status and at first, hid fromhimthe
fact that she had two children. M. Walton wanted so much to
mai ntain a relationship with Robin Fridella that despite her
frequent episodes of infidelity, he ignored any indication
t hat she was di shonest and just using himto supply her with
drugs. !> Even after he was arrested and realized that Robin
Fridella was responsible for his arrest, M. Walton continued
to express his need, desperation, |ove and devotion in his

many letters to her. He remained very dependent on her and

2Counsel recalls that Judge Downey asked Dr. Sultan whet her
she was aware that the pol ygraphi st who gave Robin Fridella a
pol ygraph exam changed his opinion years after the fact. Dr.
Sultan said she was aware of it, but it was irrelevant because
Robin Fridella was deceptive in so many other areas — |ying
about her marital status and the fact that she had children.
Dr. Sultan said she was unpersuaded by the polygraphist’'s
change of opinion. Counsel requested that the transcript of
this testinony be transcribed.
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was unable to inmagine life without her. This relates directly
t o abandonment issues from his chil dhood.

Dr. Sultan testified that M. Walton did not fit the
anti-social |abel. Those with anti-social disorders are unable
to formrelationships and bonds with people. Dr. Sultan
testified that M. Walton has long-termrel ationships with
friends and | awyers. He was not aggressive, not a planner and
not violent. Dr. Sultan found M. Walton to be a | eader and
not a follower.

Sidney Merin, a licensed psychol ogi st who eval uated M.
Walton for the State in 1990, testified that the wi thheld
mat eri al s woul d have had no inpact whatsoever on his
evaluation. Dr. Merin did not re-evaluate M. Walton in |ight
of the withheld materials. He did not interview or speak to
anyone about the relationship between M. Walton and Robin
Fridella. Dr. Merin did nothing to reassess his earlier
opi nion of M. Walton (PC-1. 4158-4185).

| nstead of relying on the nental health experts who were
conpletely famliar with M. Walton’s background and
w tnesses, the trial court adopted the opinion of State
expert, Dr. Merin (PC-1. 2410-2411). Dr. Merin was the only
expert who had not spoken with any of the w tnesses or

eval uated M. Walton as doctors Sultan and Fleni ng. He was
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the only witness who testified that this information woul d not
have affected his opinion. In sum Dr. Merin' s opinion was
conpl etely devoid of corroboration. To rely on his opinion in
this case is contrary to the weight of the evidence adduced at
the evidentiary heari ng. In 1999, M. O Leary testified
that the withheld material was not nmade avail able to him at
trial and was Brady (PC-1. 3949), but he would not have sought
addi tional investigation based on the material. M. O Leary
testified that the withheld information would not have given
hi m reason to attack the aggravating factors presented by the
State. He also said he would not use the information to
i nvestigate possible mtigating evidence (PC-1. 3912-3951). 13
At trial, the State argued and the judge found the
aggravating factors that (1) the nmurders were commtted during
the comm ssion of a robbery and burglary; (2) the nurders were
commtted for pecuniary gain; (3) the nurders were conmtted
in an especially heinous, atrocious or cruel fashion; (4) the
murders were conmmtted in a cold, calculated and preneditated
manner; and (5) the nmurders were commtted for the purpose of
avoiding a |lawful arrest. The trial court found no mtigating

circunmstances. MWalton v. State, 547 So. 2d 622, 624 (Fla.

B, O Leary’s 1999 testinony is inconplete and inaccurate
Under si gned counsel has sought to have the court reporter
review her notes to determ ne the accuracy of the transcript.
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1989) .

M. O Leary testified that the withheld information was
inconsistent with his theory of defense (PC-1. 3933). When
asked what his theory of defense was, he responded that it was
a pl anned robbery gone bad (PC-1. 3930) and that this
information had no rel evance. He said he would not have
bot hered to investigate the information and found it
“insulting” to the jury to argue in mtigation that M. Wlton
may have been blinded by |love or controlled by a woman (PC-1.
3949- 3951).

This statement dempnstrates ineffectiveness of counsel of
the nmost basic kind. M. O Leary clearly did not understand
that Robin Fridella' s statements could have been mtigating to
M. Walton. M. O Leary said that her statenents were
contrary to his theory of defense. However, by the tinme the
penal ty phase has arrived, M. O Leary’' s theory was al ready
| ost. He had no theory going into the penalty phase. The
def ense theory that M. Walton was just an acconplice had
al ready been rejected by the jury in the guilt phase. To
continue to use that as an excuse for not using the Fridella

i nformati on was di si ngenuous. 4

¥t nust be renmenbered that M. O Leary also did not use the
fact that the State had argued an inconsistent theory in the
Cooper and Van Royal trials and did not use that fact as a
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Contrary to M. O Leary’s and the trial court’s opinion,
Robin Fridella s statements would have been admi ssible in
penalty phase. They could have cone in through nmental health
experts who said these statenments were valuable to their
opinions and relied on themto formtheir opinions. The trial
court ignored the testinony of the only nental health experts
who had evaluated M. Walton and reviewed the material s.

This withheld informati on coul d have been effective in
both guilt and penalty phases to explain the alleged robbery,
why M. Walton was so devoted to Robin Fridella that he woul d
have done anything to be with her. This information would have
opened the door to further investigation into M. Walton’'s
background and rel ationships, but trial counsel did not know
how to use it.

M. O Leary’s statenment that he would not have conduct ed
further investigation based on this information illustrates
his lack of understanding of capital trial litigation. See,

Strickland v. Washi ngton, 466 U.S. 688 (1984) and Wllians v.

Taylor, 120 S. Ct. 1495 (2000)(counsel was ineffective for
failing to adequately investigate and present mitigating
evi dence and the defendant was prejudiced by counsel’s

i neffectiveness).

mtigating factor.
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“[Aln attorney does not provide effective assistance if
he fails to investigate sources of evidence which may be

hel pful to the defense.” Davis v. Al abama, 596 F. 2d 1214,

1217 (5" Cir. 1979), vacated as nmoot, 466 U. S. 903 (1980); see

al so Goodwin v. Balkcom 684 F. 2d 794, 805 (11th Cir. 1982),

cert. denied, 460 U.S. 1098 (1983)(“At the heart of effective
representation is the independent duty to investigate and
prepare”).

Substantial and conpelling mtigating evidence was easily
avai |l abl e and accessible to trial counsel, but was not
i nvestigated and prepared for presentation to either the jury
or the judge. As a result, M. Walton was sentenced to death
by a judge and jury who heard none of the available mtigation
t hat was essential to an individualized capital sentencing

determination. Lee v. United States, 939 F.2d 503 (7th Cir.

1991); Kubat v. Thieret. Here, as in Jones v. Thigpen,

"[d] efense counsel neglected [and] ignored critical matters of
mtigation at the point when the jury was to decide whether to
sentence [Janes Walton] to death,” 788 F.2d 1101, 1103 (5th

Cir. 1986). See also Brewer v. Aiken.

The follow ng non-statutory mtigating factors, each of
whi ch has been separately found by a Florida court to be

mtigating evidence in a capital case, were available to be
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presented to M. Walton's judge and jury for consideration:

1) Disparate sentence with acconplices
2) Relative involvenent
3) Questions regarding roles of defendant and
codef endant .
4) Drug abuse probl em
5) Under the influence of drugs at the time of the
crime
6) Drinking the night the hom cide was comm tted
7) Had seen psychol ogi st concerning drug and
enoti onal probl ens
8) Was gainfully enployed
9) Co-workers thought highly of him
10) Grew up without father, raised by absentee
not her
11) Difficult early childhood
12) Enotional disturbance due to divorce
13) Chil dhood traum
14) Character as testified to by menbers of his
fam |y
15) Good son and brot her
16) Famly loves him
17) Positive traits, rehabilitation potenti al
18) Friendly, helpful, good with animals and
children before offense
19) Not known, prior to this case, to be a violent
person
20) Defendant's behavior at resentencing
21) No disciplinary reports while on death row
22) Adjusted well to life inprisonnment
23) Honorable discharge fromthe mlitary
24) Capabl e of ki ndness
25) Difficulty in dealing with stress conditions
26) I npul sive person with nmenory probl ems and
i npai red soci al judgnment
27) The non-applicability of the aggravating
ci rcunmst ances not found
28) Devel oped and cultivated artistic talents

This list illustrates the trenendous anmount of non-
statutory mtigation available to defense counsel. *“The

[ sentencer] nust be able to consider and give effect to any
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mtigating evidence relevant to a crim nal defendant's

background, character, or the circunstances of the crine."

Penry v. Lynaugh, 109 S. Ct. 2934, 2952 (1989) (enphasis

added); see Parker v. Dugger, 111 S. Ct. 731 (1991). A

mtigating factor cannot be rejected unless there is
“conpet ent substantial evidence refuting the existence of the

factor.” Maxwell v. State, 603 So. 2d 490 (Fla. 1992). The

prejudice to M. Walton resulting from counsel's deficient
performance is clear. A nyriad of mtigating factors existed
and coul d have been presented.

There was no tactical or strategic reason for not
presenting conplete nental health mtigation. Brewer v.
Ai ken. Counsel failed to nake a tinmely, adequate
investigation. No tactical notive can be ascribed for failure

to present any nental health mtigation. Nixon v. Newsone,

888 F.2d 112 (11th Cir. 1989). Additional mtigation to
support a judicial override of the 9-3 death recomendati on
coul d have been presented at the resentencing. Counsel,
however, failed to investigate for additional mtigation.?

This is prejudicially deficient performance. The fact that

®l'n denying relief, the circuit court relied entirely upon
this Court's decision in Blanco v. Wainwight, 507 So. 2d 1377
(Fla. 1987). That decision has since been repudiated by the
El eventh Circuit. Blanco v. Singletary, 943 F.2d 1477 (11th
Cir. 1991).
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sone testinmony was presented does not establish effective
assi stance where further investigation into additional

mtigation was warranted. Cunninghamyv. Zant, 928 F.2d 1006

(11th Cr. 1991). Counsel was ineffective. Loyd v. Smth,

899 F.2d 1416 (5th Cir. 1990).

No reliable adversarial testing occurred. Confidence in
the outcone is underm ned, and the results of the penalty
phase are unreliable. A resentencing nust be granted, and

relief is proper.
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ARGUMENT |

THE STATE W THHELD EXCULPATORY AND | MPEACHMENT
EVI DENCE, | N VI OLATI ON OF BRADY V. MARYLAND.
THI'S W THHELD | NFORMATI ON | MPACTED ON BOTH GUI LT
AND PENALTY PHASES OF MR. WALTON S PROCEEDI NGS

To prove a violation of Brady, M. Walton nust establish
that the governnent possessed evidence that was suppressed,
that the evidence was "excul patory"” or "inpeachnent," and that

the evidence was "material." United States v. Bagley, 473

U.S. 667 (1985); Kyles v. VWhitley, 514 U.S. 419 (1995);

Strickler v. Greene, 527 U. S. 263 (1999). Evidence is
"material” and a new trial or sentencing is warranted "if
there is a reasonable probability that, had the evidence been
di sclosed to the defense, the result of the proceedi ng woul d
have been different." Kyles, 514 U. S. at 433-34; Young V.

State, 739 So. 2d 553 (Fla. 1999); Lightbourne v. State, 742

So. 2d 238 (Fla. 1999); Rogers v. State, 782 So. 2d 373 (Fla.

2001); Hoffman v. State, 2001 W. 747399 (Fla. 2001). To the

extent that counsel was or should have been aware of this

i nformation, counsel was ineffective in failing to discover it
and i npeaching the State witnesses with it. The issue of
materiality is subject to de novo review, although this Court
gi ves deference to findings of fact supported by conpetent and

substanti al evi dence.
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A proper materiality analysis under Brady al so nust
address the cunul ative effect of all suppressed information.
The suppressed evidence nmust be viewed in the context of other
evi dence that was presented at trial. Hoffman. Further, the
materiality inquiry is not a "sufficiency of the evidence"
test. 1d. at 434. The burden of proof for establishing

materiality is |less than a preponderance. Wllians v. Taylor,

120 S. Ct. 1495 (2000); Kyles, 514 U. S. at 434.

M. Walton pled this claimas Brady and new y-di scover ed
evidence in the Third Anmended Modtion to Vacate Judgnent and
Conviction (PC-1. 1921-1936).

At the 1999-2000 evidentiary hearing, it was proven that
the State withheld key excul patory materials fromthe defense.
Handwritten notes from police interviews show that Robin
Fridella, M. Walton’s girlfriend and sister and wife of two
of the victims, did not get along with her brother, Gary
Peterson. A person who knew Robin told police “If she
couldn’t have Christopher and Steven back, no one woul d have
hin (PC-1. 4256) (Exhibit 10). The notes al so reveal that
Robin Fridella was not truthful when she was given a lie
detector test and asked about her involvenent in the crine
(PC-1. 4254)(Exhibit 8). The evidence showed that Robin

Fridella may have been involved in the crinme and had undue
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influence over M. Walton. This information pertains to both
the guilt and penalty phases of trial.

Robin Fridella s involvenent in the crinme was never an
i ssue before because key materials were not been disclosed by
the State. None of this information was given to the defense
at trial or resentencing. Under Kyles, know edge of
excul patory information is inmputed to the prosecutor, whether
or not the prosecutor has actual know edge. The i ndividual
prosecutor has a duty to know of any favorable evidence known
to others acting on the governnent’s behalf, including the
police and sheriff. Kyles.

The withheld information was material to notive; M.
Walton’s nental state at the tinme of the crime; and the
State’s ability to prove the aggravating factors agai nst M.
Walton. It could have provided i npeachnment evidence and
offered an alternative theory of the crinme than that forwarded
by the State. The information also was naterial to the
penalty phase, for it could have provided an expl anation for
M. Walton’s conduct.

Donald O Leary, M. Walton's trial attorney, testified
t hat he had been practicing law for 29 years and was a forner
prosecutor (PC-1. 3912). He was appointed to represent M.

Walton at trial and again at resentencing (PC-1. 3913). This
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was his first nmurder case as a defense attorney (PC-1. 3920).
He testified that he sought discovery fromthe State before
trial. On January 26, 1983, he requested discovery and the
request specifically mentioned Brady (PC-1. 3914,

4247) (Exhibit 1).

M. O Leary filed a notion to conpel discovery that was
filed on May 10, 1983, which was to conpel release of al
police reports (PC-1. 3914-3915; 4248)(Exhibit 2). A third
nmotion for discovery was filed on June 7, 1983, seeking any
prom ses or agreenments between the state and ot her w tnesses
who nmay have been given imunity or convicted of a crine (PC
1. 3916-3917; 4249)(Exhibit 3).

A fourth notion, production of police reports, was filed
on June 7, 1983, seeking all police reports that m ght contain
evidence or lead to evidence that would be relevant to the
case (PC-1. 3917; 4250)(Exhibit 4). A fifth nmotion was filed
on June 7, 1983 denmandi ng excul patory information (PC-1. 3918,
4252) (Exhi bit 5).

By filing these notions, M. O Leary testified that he
expected to receive all relevant discovery. M. O Leary’s
notion to conpel discovery was granted by the trial court (PC-
1. 3919; 4253)(Exhibit 6). M. O Leary testified that he

“assumed that | was getting everything I was entitled to” (PC-
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1. 3920). He did not file any additional notions at
resentenci ng because he believed that he had all the materials
to which he was entitled (PC-1. 3919).

At the 1999 evidentiary hearing, M. O Leary was shown
the materials withheld by the State. He identified a police
report that showed a civil trespass violation against Robin
Fridella filed by Steven Fridella involving the couple’s son.
M. O Leary testified that he did not have this information at
trial (PC-1. 3922; 4253)(Exhibit 7).

M. O Leary identified a Pinellas County Sheriff’'s Office
suppl enental report dated June 18, 1982 that showed that Robin
Fridella was adm ni stered a pol ygraph, about three days after
t he hom ci de. The pol ygraphi st concl uded that Robin Fridella
was not telling the entire truth and was deceptive in her
answers.'® M. O Leary specifically recalled not having access
to this report or its information at trial or resentencing
(PC-1. 3923-24; 4254)(Exhibit 8), but was sonething that he
expected to receive in his discovery requests (PC-1. 3925;
3926).

At the 1999 evidentiary hearing, the State produced a

¥Det ective Poe apparently changed his mind about Robin
Fridella s polygraph exam el even (11) years after the fact and
i mmedi ately before he was to testify for the State about his
results in an evidentiary hearing in post-conviction. (PC1
4243) .
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1983 deposition of Detective Ri chard Poe, who adni nistered the
pol ygraph examto Robin Fridella. M. O Leary was not present
nor did he conduct the deposition. When Detective Poe was

asked about whether there was deception by Robin Fridella, the

pr osecut or obj ect ed:

A M. Geesey: Okay. |'mgoing to voice an objection at
this time as to the questions of the results of the
pol ygraph. | don’t think they re adm ssible.

M. Crider: Are you refusing to answer the question?

M. Geesey: |’ m going to object and ask to have

question certi;JEg and request that the w tness not

answer that question unless ordered by a judge.
(PC-1. 4242). For the State to argue that the informtion was
available in 1983 is wrong. The State withheld this
information from 1983 until it was finally rel eased sonetinme
in 1996-1997.

M. O Leary also identified information from handwitten
police field notes that said, “Robin didn't get along with her
brother Gary Peterson. |[If she couldn’t have Christopher and
Steven back, no one could have him Told Robin is involved
with MC gang connection” (PC-1. 3928; 4256)(Exhibit 10).

M. O Leary identified police handwitten notes that

said, “Had a | ot of problenms with Robin over the children.

She said if she couldn’t have them no one would. ...Robin
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said she would do anything to get the kid” (PC-1.

3929) (Exhibit 11). Several of the handwitten notes fromthe
police indicate that the police interviewed people who knew
Robin and Steve Fridella and knew that they fought over
custody of the children. One note indicated that Steve
Fridella attenpted to change the joint custody status and get
full custody of his children (PC-1. 3931; 4260)(Exhibit 14).
The wi thheld information al so showed that Robin once found her
husband in bed with another woman. One witness told police,
“Steve burned her enough that she m ght have sonething to do
with it” (PC-1. 4258)(Exhibit 12).

M. O Leary testified that this information was sonet hing
he expected to receive fromthe State in discovery, but did
not do so. He believed that he was entitled to this
information (PC-1. 3930). M. O Leary testified that this
i nformati on was sonet hi ng he woul d have wanted to know back in
1983 and is what he expected to receive in his discovery
requests (PC-1. 3931).

M. O Leary testified that while this information was not
known to himat trial and it was information that he expected
to receive fromthe State, he did not consider the information
to be Brady because it would not have made a difference in his

def ense. \When asked if he woul d have sought additi onal
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i nvestigation based on this information, M. O Leary said no
(PC-1. 3949).
M. O Leary did not know what Brady material was. He failed to
understand that the “withheld information, even if not itself
adm ssi ble, can be material under Brady if its disclosure would | ead

to adm ssi bl e substantive or inpeachnent evidence." Rogers v. State,

782 So. 2d 373, 383 n.11 (Fla. 2001).

M. O Leary’s flawed definition of Brady was “you’'re
entitled to all relevant information that would tend to
indicate — well, it would tend to indicate guilt or innocence”
(PC-1. 3928). Contrary to M. O Leary’s understandi ng of
Brady, the material withheld by the State clearly fell within
t he paraneters of Brady.!” The evidence was favorable to M.
Wal ton because it was excul patory and i npeaching. M. O Leary
sinply did not know how to use it. The information cast doubt
on M. Walton's role in the crine. The wi thheld information
coul d have been used to attack the State’'s theory of the case
— that the nurders were the result of a robbery and that M.

Walton was the “masterm nd” who had control over three, young

'See, e.g. Wiite v. Helling, 194 F. 3d 937, 946 (8th Cir. 1999)
(wi thhel d informati on, although not necessarily adm ssible at trial,
was nonet hel ess material under Brady because it "would surely have
been the basis for further investigation"); Sellers v. Estelle, 651
F. 2d 1074, 1077 n.6 (5th Cir. 1981) ("the evidence here suppressed
was material to the preparation of petitioner's defense, regardless
of whether it was intended to be admtted into evidence or not").
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boys. The new informati on shows that the “mastern nd” nay
have been the person who would do anything to keep her
children. The withheld information showed that Robin Fridella
was not to be believed; may have been involved in the nurders;
and may have had a strong influence over Jason Walton that was
not known by the jury. Nothing could have been nore masterful
t han seduci ng an inexperienced and naive boyfriend with the
pur pose of having himkill the only obstacle to keeping her
children -- Steve Fridella. No one had a better notive. Wth
this information, conpetent counsel with even an el enmentary
under st andi ng of Brady would have known how to use it.

The pol ygraph results and Ms. Fridella's conplete
statenments shoul d have been disclosed in discovery and shoul d
have been introduced at the penalty phase. Defense counsel never
investigated the possibility of presenting this evidence at the
penalty phase.

VWi | e pol ygraph evidence is generally inadm ssible at the guilt
phase, Ms. Walton submts that it is adm ssible at the penalty phase.
See Fla. Stat. § 921.141 (1) (1992). The Eighth and Fourteenth
Amendnments to the United States Constitution also forbid the per se
excl usi on of relevant evidence at a capital penalty phase. Lockett

v. Ohio, 438 U. S. 586, 604 (1978); Skipper v. South Carolina, 476

U.S. 1 (1986); Green v. Georgia, 442 U.S. 95, 97 (1979).
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The Ninth Circuit has concluded that the refusal to permt
evidence that the State's key witness had failed a |ie detector test
resulted in a violation of a defendant's due process right to present

relevant mtigating circunstances of the crinme. Rupe v. Wod, 93 F.

3d 1434, 1441 (9th Cir. 1996), cert. denied, 519 U S. 1142 (1997).

Accord Paxton v. Ward, 199 F. 3d 1197 (10th Cir. 1999\ 2 Wal t on

was simlarly deprived of his right to present relevant mtigating
evidence. Robin Fridella s failed polygraph would have been
conpelling mtigation on behalf of M. Wilton, and the State
improperly withheld that information fromthe defense.

There is no question that the withheld information was
suppressed by the State. Trial counsel testified that he had
not seen this information or the contents of these reports
despite his repeated requests for discovery. Had this
i nformati on been disclosed, the State’s theory of M. Walton’s

notive could have been destroyed. Suspicion would have fallen

¥The Supreme Court decision in United States v. Scheffer,
523 U. S. 303 (1998) held that a defendant's attenpt in a
court-martial proceeding to present polygraph results to
support his testinmony that he had not used drugs violated his
right to present a defense. Scheffer, however, does not apply
to a capital defendant's constitutional right to present
mtigation. Paxton, 199 F. 3d at 1215. The Scheffer Court
noted that its holding did not apply to situations where the
excl usi on of pol ygraph evidence "has infringed upon a weighty

interest of the accused"” or "inplicate[s] a sufficiently
wei ghty interest of the defendant to raise a constitutional
concern under our precedents.” Scheffer, 523 U. S. at 303-09.

Thus, Scheffer supports M. Walton’s argunent.
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on the nost likely suspect — Robin Fridella — creating a
reasonabl e doubt in the mnds of the jurors as to who was
behind the crime. The police obviously were suspicious of
Robin Fridella or would not have gone to the trouble to
pol ygraph her.

This information also could have been effective at the
penalty phase to explain why M. Walton was so devoted to
Robin Fridella that he would have done anything to be with
her. At the least, this informati on woul d have opened the
door to further investigation into M. Walton s background and
rel ati onships. Therefore, this information was favorable to
the defense. This was Brady material and trial counsel was
ineffective for failing to understand how it could have been
used effectively in M. Walton' s defense.

In its order denying relief, the trial court erroneously
said that this information could have been di scovered before
t hrough the exercise of due diligence (PC-1. 2410). The trial
court made this finding because M. Walton knew that Robin
Fridella had a substantial influence on him And because he
knew this, any evidence of Robin Fridella s dom nation of M.
Wal ton was known to the defense. This was incorrect.

The trial court overl ooked binding | egal precedent establishing

that diligence is not an elenment of a Brady claim Strickler v.
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G eene, 527 U.S. 263, 281-82 (1999); Kyles v. Whitley, 514 U. S. 419

(1995). See also Occhicone v. State, 768 So. 2d 1037, 1042 (Fl a.

2000) (noting that " due diligence' requirenment is absent from
Supreme Court's nost recent fornulation of the Brady test"); Banks v.
Reynol ds, 54 F. 3d 1508, 1517 (10th Cir. 1995) (prosecution's
obligation to turn over evidence "stands independent of the
def endant's know edge"). °

"Diligence" is neasured by reasonabl eness, not perfection.

Wlliams v. Taylor, 529 U. S. 420, 435 (2000) ("Diligence .

depends on whether the prisoner nmade a reasonable attenpt, in light
of the information available at the time, to investigate.... [I]t
does not depend ... upon whether those efforts could have been
successful ).

The presunption, well established by tradition and
experience, that prosecutors have fully discharged their
official duties, is inconsistent with the novel suggestion that
consci entious defense counsel have a procedural obligation to
assert constitutional error on the basis of nere specul ation
t hat some prosecutorial msstep may have occurred.” Strickler,
527 U.S. at 286-287.

®The reason for no such requirenent is that, under the |aw,
it is the prosecutor that has the "duty to |l earn” of
excul patory evidence. Kyles v. Wiitley, 514 U S. 419, 437
(1995). See also Hoffman v. State, So. 2d ____ (Fla. 2001)
(slip op. at 9-10) (rejecting State's argunent that defense
counsel | acked diligence in failing to discover excul patory
evidence; "[t]his argument is flawed in light of Strickler and
Kyl es, which squarely place the burden on the state to
di scl ose to the defendant all information in its possession
that is excul patory").
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The trial court’s ruling was w ong.

Moreover, if the trial court’s position was true, then
any mental ly-deficient or brain-damaged client would be deened
to have the responsibility of making sure his attorney knew
everything mtigating in his character, even though, he, as a
| ayman, woul d have no way of knowi ng what mtigation was. M.
O Leary’s obligation was to conduct a thorough investigation
Hi s di scovery requests specially and repeatedly asked for this
type of information. M. O Leary testified that he expected
to find out such information as Robin Fridella s relationship
with her ex-husband, and her child custody problens through
di scovery. He did not because the State withheld it.

M. O Leary testified that he knew M. Walton and M.
Fridella were in a relationship. Wat M. O Leary did not
know was that the police suspected Robin Fridella and knew
that she nade statenents to the police that she would do
“anything” to keep her children. M. Walton had no way of
know ng she nmade those statenents nor did he know what aspects
of his character or relationships M. O Leary needed because
he did not ask. It is the attorney’s responsibility to
i nvestigate because he is the one with the |egal training.

M. Walton, a brain-damged indi gent defendant, is not, under

the | aw, expected to know the intricacies of mtigating
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evi dence that even M. O Leary did not understand. See,

Washington v. Smith, 219 F.3d 620, 631 (7" Cir. 2000)(Telling

aclient who is in jail awaiting trial to produce his own

wi tnesses falls short of conducting a reasonable
investigation). During O Leary’s testinony, it was clear that
he thought Brady violations only occurred when excul patory
information was withheld. He did not know that Brady neans
any evidence that is favorable to the defense should be

di scl osed. See, Kyles v. Whitley. That nmeans any evidence

t hat woul d have been favorable to M. Walton's nental health
expects.

M. Walton is entitled to a resentencing.
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ARGUMENT |11

MR. WALTON WAS DENI ED HI S FUNDAMENTAL RI GHTS TO

CONFRONTATI ON, TO DUE PROCESS, AND TO A RELI ABLE AND

| NDI VI DUALI ZED HEARI NG WHEN THE DEFENSE MENTAL

HEALTH EXPERT FROM THE CO- DEFENDANT' S CASE WAS

ALLOVWED TO TESTI FY AT HI S EVI DENTI ARY HEARI NG AND HE

WAS UNABLE TO PROPERLY CROSS EXAM NE HIM AS TO HI' S

CONFLI CT OF | NTEREST.

During the 1991 evidentiary hearing, Sidney Merin, Ph.D.
was called as a State witness to testify against M. Wlton.
Dr. Merin was the same confidential psychol ogi st who exam ned
M. Walton's co-defendant, Richard Cooper, before his trial
and who testified at M. Cooper's sentencing hearing. M.
Walton’s counsel objected to Dr. Merin's testinony on the
basis that the doctor would not have been available to testify
at M. Walton's trial because he was the confidential nental
heal th expert for M. Cooper (PC-R 418). Counsel objected
that this would have caused a conflict of interest and Dr.
Merin's testinony could not have been considered at trial (PC
R 418-19).

Dr. Merin had access to statenments made by Richard
Cooper. This Court reversed M. Walton's first penalty phase
proceedi ng because the State called a witness to testify
regardi ng statenents nade by Richard Cooper. Walton I.
However at the 3.850 hearing, the court ruled that whether or

not Dr. Merin would have been able to accept an appoi nt nent
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pretrial to do both confidential evaluations or would have
been permtted to testify at the sentencing was irrel evant,
and overruled the objection, "allowing] Dr. Merin to testify
for purposes of th[e] hearing on behalf of the state" (PC-R
420). The court's refusal to sustain the objection and its
adm ssion of Dr. Merin's testinony deprived M. Walton of his
rights to confrontation, to due process, and to a full and
fair hearing on the issues.

Dr. Merin was the confidential expert for Richard Cooper,
M. Walton's co-defendant (Cooper Record at 412). His
eval uati on of M. Cooper was based solely on personal
interviews with M. Cooper and a copy of M. Cooper's
interview with Detective Ron Beynmer and Detective J. M
Hal | iday (lLd. at 399, 414, 433). Based on this limted
information from and about M. Cooper, Dr. Merin arrived at an

opinion of M. Walton's personality. He determ ned that M.

Wal ton was a skilled mani pul ator who feigned being distressed
or even hysterical (ld. at 418). |In fact, Dr. Merin testified
that his conclusion that M. Walton was a dom nati ng
personality was arrived at by determ ning that M. Cooper's
personal ity was such that he would respond to a very powerful
authoritative personality. Thus, M. Walton had to have such

a personality (ld. at 433). Dr. Merin testified to this at
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t he sentencing phase of M. Cooper's trial and even through
ri gorous cross-exam nation, stuck by his conclusions about M.
Walton's personality. However, these conclusions were
prem sed upon M. Cooper's out-of-court statenents to Dr.
Meri n.

VWhen Dr. Merin began his evaluation of M. Walton before
M. Walton's evidentiary hearing, he had pre-determ ned the
i ssues he was to decide. 1In evaluating the nental condition
of a defendant, the professional has an obligation to make a
t hor ough assessnent based on sound eval uative nmethods and to
reach an objective opinion. See ABA Crimnal Justice Mental
Health Standard 7-1.1. Dr. Merin could not be objective in
his evaluation of M. Walton due to his previous loyalties to
M . Cooper and his pre-conceived opinion of M. Walton's
personality and nmental state based upon M. Cooper's
statements to him Dr. Merin would have been ethically
prohibited fromtestifying for the state at M. Walton's
resentencing after testifying on behalf of M. Cooper at his
sent enci ng.

Furthernore, in evaluating M. Cooper, Dr. Merin was
privy to M. Cooper's personal version of the events of My
11, 1982, and to M. Cooper's statenent to police taken after

his arrest. Had Dr. Merin testified at M. Walton's
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resentencing, M. Walton would have been subjected to a
sentenci ng proceedi ng at which his co-defendant's unconfronted
statenments were used to sentence M. Walton to death. This
Court reversed in Walton | for precisely the same error. This
sinply cannot be squared with the Due Process Cl ause, the
Confrontation clause, or the Ei ghth Amendnment.

In 1999, Dr. Merin was given the wi thheld public records
fromM. Walton's case that showed that Robin Fridella was a
liar and witnesses, including the police, believed she nay
have had sonmething to do with the nurders. Dr. Merin was
asked whet her those materials would have inpacted on his
initial evaluation.

Dr. Merin conceded that his time with M. Walton in 1991
was limted to three hours and testing was done by an
assistant, and not Dr. Merin (PC-1. 4160-4161). In |ight of
the withheld information, Dr. Merin did not seek to re-
evaluate M. Walton. He did not speak to any of M. Walton’'s
famly menbers. He did not see the letters M. Walton wote
to Robin Fridella. He did not speak to Carolyn Walton about
M. Walton’s relationship with Ms. Fridella. He did not speak
to Lydia Horn or Kim Fox about M. Walton's relationship with
Ms. Fridella. He did not speak to Teresa Knapp or Julia Wal sh

about M. Walton’s background, drug addiction or relationship
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with Robin Fridella. He did not know about Ms. Fridella’s
lifestyle, the type of nother she was, or if she had any drug
problens (PC-1.- 4163). In fact, Dr. Merin testified that he
did not know about “the essence of the relationship” (PC 1.
4164) .

When counsel for M. Walton attenpted to ask Dr. Merin if
M. Cooper’s statements inpacted his opinion on M. Wilton,
the State objected and the trial court held that no conflict

exi sted and it should have been raised earlier (PC-1. 4173).

However, M. Walton had raised it earlier. The trial court
ei ther confused the two cases or forgot. The conflict existed
in 1991 and the sanme conflict continued until today. 1In

1991, Dr. Merin testified that he was able to keep both

eval uati ons separate and there was a passage of tinme between
both cases so as to negate any conflict (PC-R 418-420).
However, in 1999, Dr. Merin was at it again. He had been
asked to review materials for M. Walton and was asked by the
State to review materials for M. Cooper’s case within a few
weeks of each other. Both M. Cooper and M. Walton’s cases
were proceeding in post-conviction at the same tinme and in
front of the same judge. Portions of the evidentiry hearing
were heard on the same day, confusing the facts and

interfering with M. Walton’s ability to confront Dr. Merin's
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testi nony. 20

In Sanders v. State, 707 So. 2d 664 (Fla. 1998), Dr.

Merin was involved in another conflict of interest that
resulted in a new penalty phase based in part on this
conflict. In that case, the trial court erred in allow ng Dr.
Merin to testify on behalf of the State, even though he had
been appointed as a confidential defense expert. The defense
provided Dr. Merin w th background materials about the case.
Dr. Merin said because of an office problem he took no action
on the case. A year later, the State listed Dr. Merin as a
witness. The defense attenpted to strike Dr. Merin as a

Wi tness, but the notion was denied. |Id. at 668.

Dr. Merin testified that he “felt unconfortabl e about
being called by both sides” 1d. at 669, and only after he was
reassured by the State that he could testify, did Dr. Merin
assi st the State. This Court held it was error to allow Dr.
Merin to testify on behalf of the State because the def endant
did not waive the attorney-client privilege. I1d. at 669.

In M. Walton's case, Dr. Merin had no apparent

X'n fact, at his December 7, 1999 deposition in M. Walton's
case, collateral counsel for M. Cooper was present. He
indicated that Dr. Merin was nentioned as a possible State
wi tness for M. Cooper’s post-conviction proceedings that were
occurring at the sane tine as the proceedings in M. Walton’'s
case (PC-1. 2133).
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di sconfort in obtaining confidential information from M.
Cooper and using it against his co-defendant, M. Walton. He
had no problemtestifying against M. Walton within days of
reviewing his notes on M. Cooper. This conflict is even nore
egregi ous than the conflict in Sanders.

M. Walton could not have required M. Cooper to waive
his constitutional right to remain silent and force himto
make hinself avail able for cross-exam nation at M. Walton's

resentencing or in post-conviction. See Engle v. State, 483

So. 2d 803 (Fla. 1983). The State woul d have been unable to

i ntroduce M. Cooper's testinony or statement to the police at
M. Walton's hearing. To allow Dr. Merin to testify based on
conclusions formed from such information would allow the same
i nadm ssi bl e evidence in through the back door.

M. Walton is entitled to an "individualized

determ nati on” of whether he should be executed, taking into
account the “character of the individual and the circunstances

of the crime."” Zant v. Stephens, 462 U S. 862, 879 (1983).

See Parker v. Dugger, 111 S. C. 731 (1991). |In inposing

deat h, the sentencer nust consider only those factors that
directly pertain to the defendant's "personal responsibility

and noral gquilt.” Ennund v. Florida, 458 U S. 782,801 (1982).

A contrary approach creates the risk that the death penalty

85



will be inposed because of considerations that are
"constitutionally inperm ssible or totally irrelevant to the

sentenci ng process." Zant v. Stephens, 462 U.S. at 885.

The trial court's adm ssion of Dr. Merin's testinony
deprived M. Walton of his rights to confrontation, to due
process, and to a full and fair hearing. This error was
conpounded when the circuit court denied M. Walton his right
to fully cross-exam ne Dr. Merin about these matters. Since
the circuit court considered and exclusively relied upon Dr.
Merin in denying relief, a new evidentiary hearing is

war r ant ed.
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ARGUMENT |V
THE TRI AL COURT FAI LED TO CONSI DER NEWY-
DI SCOVERED EVI DENCE OF | MPEACHVENT THAT WOULD
HAVE SHOWN THAT MR. WALTON WAS NOT THE RI NG

LEADER OR THE MASTERM ND BEHI ND THE MJURDERS,
AS ARGUED BY THE STATE.

On January 14, 2000, during an evidentiary hearing of
Ri chard Cooper’s case, the defense call ed co-defendant Terry
Van Royal to testify. M. Cooper’s hearing was before Circuit
Court Judge Downey, the sanme judge who was presiding over M.
Walton’s evidentiary hearing. At that time, M. Van Royal
di savowed an affidavit he signed in 1995, in which he said M.
Walton was the “masterm nd” behind the nurders. In 2000, he
testified that the affidavit was untrue and said he signed it
t hi nking that he could help hinself and M. Cooper.

At M. Cooper’s 2000 hearing, M. Van Royal testified
t hat he, Cooper and Jeff MCoy | ooked up to M. Walton and
idolized him They did not want to di sappoint himand they did
what they were asked. M. Van Royal testified that M. Cooper
| eft before the last shot was fired. M. Van Royal said he
did not fire the I ast shot and that he had a 30-30. He said
t hat Cooper and Walton had shot guns and that M. Walton al so
had a shotgun. On the trip to Clearwater, M. Van Royal said
t hey were under the influence of drugs.

I n January 2000, M. Van Royal testified that M. Cooper

87



shot one victim but he did not know which one. He said he
shot no one. He said M. Walton shot one or two of the
victins, and at |east one of them \When the |ast shot was
fired, he said both Cooper and Van Royal were outside.

Wi | e counsel was present for M. Cooper’s hearing, she
was not a party to it. At the next hearing in M. Walton's
case, counsel nentioned that M. Walton’s previ ous post-
conviction attorneys had informati on about M. Van Royal that
directly refuted his latest testimny from M. Cooper’s case
and sought to present the attorney’s testinony either through
affidavit or testinony. The information that M. Walton was
not the masterm nd was new y-di scovered; was unknown at the
time of the trial and such evidence woul d have been adm ssible
at trial, if only for inpeachnment. Such evidence, when
considered in conjunction with other evidence woul d have
probably produced a different result at sentencing. MIlls v.
State, 788 So. 2d 249 (Fla. 2001). Judge Downey allowed the
two attorneys to testify.

| think that while, you know, it appears that

we're a little convoluted here, the fact remains

that M. Van Royal testified one way, he then cane

in here and testified another way and then

apparently in-between those two tines, in talking

with the CCR attorneys for M. Walton, he nmade a

third statenent.

Certainly if for nothing else it brings his
credibility into issue as to, you know, which tinme
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is true. And | think that that could, you know,
have a hearing on both the Walton and Cooper matter
because at one tine he was saying, you know, it was
all Cooper, and another time he was saying it was
all Walton.

(PC-1. 3825-3826).

While the court properly ruled that this information was
valid as to M. Walton’s case, he erred when, over defense
objection, he allowed M. Cooper’s attorneys to cross exani ne
M. Walton’s witnesses during a Walton hearing. The judge did
not allow M. Walton that opportunity at the Cooper hearing

(PC-1. 3829). This violated Teffteller v. Dugger, 676 So. 2d

369 (Fla. 1996), which held that defendants in post-conviction
shoul d have their clains considered on an individual basis
rat her than a consolidated hearing. The court also violated

Brown v. Wainwright, 392 So. 2d 1327 (Fla. 1981), which held

there was no authority to join or consolidate death row cases.
The trial court erred in allowing M. Cooper to intervene in
M. Walton’s case, without the authority to do so. The two
cases have never been tried together. And, in an earlier
proceedi ng when counsel for M. Walton attenpted to question
Dr. Merin about his involvenent in both M. Cooper and M.
Walton’s cases, the trial court refused to allow such
guesti oni ng.

Ken Driggs, an attorney who began representing M. Walton
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in 1990, testified that on Decenmber 7, 1990, he and attorney
Beth Wells, drove to Florida State Prison to neet and
interview Terry Van Royal. At that time, both M. Driggs and
Ms. Wells represented M. Walton in post-conviction
proceedi ngs. M. Driggs described M. Van Royal as frightened
and who | ooked “like a little kid” (PC-1. 3831).
M. Van Royal initially was very nervous and M. Driggs
did not take notes. M. Van Royal told the | awers that no
one intended to cause harmto anyone. He and M. Cooper were
armed with shotguns and as they prepared to |eave, Jeff MCoy
was outside in the car. The three victins were on the fl oor
and as they were backing out the door, M. Cooper began to
yel | .
M. Van Royal told them

It wasn’t even so nmuch a word, it was just

a noi se and opened up and began to shoot

the shotgun at the victinms; that M. Van

Royal began to shoot hinself, that he was

just sort of shocked and didn’t know what

had triggered this, that he began to shoot;

that M. Walton was with them at the door,

to, and he was also very surprised by this

and that the shooting wasn’t a result of a

command or anything like that; and that the

roomfilled up with snoke and the snell of

gunpowder and they ran out.

(PC-1. 3834-3835).

M. Van Royal told the |awers that M. Walton did not
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shoot anyone nor did he command anyone to shoot, and the
shooting was initiated by M. Cooper. He said that he and M.
Cooper were the shooters. (PC-1. 3835).

Both the State and M. Cooper’s attorney then had an
opportunity to cross exanmine M. Driggs (PC-1. 3837; 3852).

Attorney Elizabeth Wells, who represented M. Walton in
1990, had a simlar recollection as to what M. Van Royal told
them She said that M. Van Royal was present when M. Walton
and M. Cooper were discussing robbing Steven Fridella before
the actual robbery, but that it was just talk. M. Van Royal
said during these discussions that there was no nmention of any
pl an to harm anyone and M. Walton specifically told himthat
no one was to be hurt.

The men went through the house. The three nmen were tied
up and the boy was put in the bathroom (PC-1. 3864). M. MCoy
was outside. As they were about to | eave, M. Cooper started
scream ng and shooting. M. Walton and M. Van Royal
i mredi ately ran out the door and it was raining, and ran into
a fence and both fell in the nud. The shooting stopped and
both nmen returned to the house. One man was barely still
alive, and M. Van Royal shot him M. Van Royal said that
M. Walton did not shoot anyone (PC-1. 3866).

In denying M. Walton relief, the trial court conpletely
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ignored the testinony of the two attorneys and ignored the
fact that M. Van Royal had changed his story. In denying
relief, the trial court only addressed whether there was a
consolidation of two death penalty cases and did not address
the fact that M. Van Royal had repeatedly |ied under oath in
an effort to help himself and hurt M. Walton (PC-1. 2419-
2420) .

This case involved critically inportant facts that were
unavail able to either the judge or the jury in determ ning M.
Walton's fate. It was never alleged that M. Walton was a
triggerman, or that he was the one who actually did the
killing. 1In fact, the State argued in the Cooper and Van
Royal trial’s that M. Walton was not the masterni nd.

On the other hand, M. Van Royal, who received a life
sentence, clearly was a triggerman. |t cannot be argued that
M. Walton is nore cul pable of the two. To allow M. Walton's
death sentence to stand would be disproportionate, disparate,
and invalid. This error is particularly egregious in this
case where three jurors voted for life, even without this
i nformation.

M. Van Royal was sentenced after the trial court
announced M. Walton's death sentence. This Court did not

consider the issue on direct appeal. To the extent that trial

92



counsel or appellate counsel should have raised or argued the
i ssue before the respective courts, M. Walton received

i neffective assi stance of counsel. See Strickland v.

Washi ngton, 466 U.S. 668 (1984). As it is, no sentencer has

been provided a "vehicle" for considering the codefendant's

life sentence. See Penry v. Lvnaugh, 109 S. Ct. 2934, 2951

(1989) (capital sentencer "nust be allowed to consider and
give effect to mtigating evidence relevant to a defendant's
character or record or the circunmstances of the offense").

M. Walton respectfully requests that this Court, on
proportionality, disparity, and fundanmental fairness grounds,
set aside this invalid death sentence and enter in its place a
sentence of life inprisonnment. At the |east, a proper
resentencing is required, at which tinme, M. Van Royal’'s life
sentence may be taken into account. M. Walton is entitled to

relief.

CONCLUSI ON

On the basis of the argunents presented here and in his
Initial Brief, M. Walton respectfully submts that he is
entitled to an evidentiary hearing, a new guilt phase and a
new penalty phase in the trial court. M. Walton respectfully

urges that this Honorable Court remand to the trial court for
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such proceedi ngs, and that the Court set aside his

unconstitutional conviction and death sentence.
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