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PRELI M NARY STATEMENT

This is an appeal from appeal froma resentencing proceedi ng
conducted by virtue of the Court's remand in this case. The
record of the instant resentencing proceeding will be referred to
by the synbol "R' followed by the appropriate page nunber.
Reference to the original record on appeal used in case nunber
64,931 will be referred to by the synbol "OR' foll owed by the

appropri ate page nunber.



SUMVARY OF THE ARGUMENT

As to Issue |I: After conducting a hearing on this issue and

revi ewi ng the phot ographs and evi dence presented during the
original guilt phase, the trial judge specifically found that

evi dence that a propane gas tank was found underneath the breaker
box was known to defense counsel during the original trial (R
1122). As such, it does not qualify as newy discovered evidence
nor does it establish a Brady violation. Further, appellant has
wai ved any claimof ineffective assistance of counsel by his
failure to raise the claimin the original 3.850 notion
Successive notions are only permtted where the evidence could
not have been obtained by due diligence. As the photographs were
presented at the original trial and included in the record on

di rect appeal, any clains of ineffective assistance of counsel

for failure to argue that the fire resulted froma propane

expl osi on shoul d have been presented in the original 3.850.
Accordingly, appellant is not entitled to relief on this claim

As to Issue Il: The trial court did not err in excluding

the testinony of two defense wtnesses or by restricting the
cross exam nation of a state w tness. The testinony sought to
be elicited dealt solely with guilt or innocence and was not
relevant as to any sentencing issues. The question of whether an
arson occurred, and the corollary issue pertaining to the
underlying facts of the arson used to support the finding of the

hei nous, atrocious, or cruel aggravating factor, were previously



determned by a jury verdict in the first trial and, hence, these
matters were not subject to relitigation

As to Issue IlIl: This Honorable Court should not recede

fromits clear precedent indicating that residual or lingering
doubt may not be considered as a nonstatutory mtigating factor.
Where a jury has previously found guilt beyond a reasonabl e
doubt, it is not logical for a jury to rely on the fact that the
defendant may instead be "just a little bit guilty." Residual
doubt is not relevant in a capital sentencing proceeding.

As to Issue IV: The trial court did not err in instructing

the jury on and finding the aggravating circunstance that the
capital felony occurred during the conm ssion of an arson. The
original jury unaninously determ ned that appellant was guilty of
an arson and, hence, the subject was not open for relitigation at
a resentenci ng proceedi ng.

As to Issue V: This Honorable Court should adhere to its

clear rulings that a contenporaneous violent felony may be
consi dered as an aggravating factor. It is illogical to permt
consideration of the fact that a defendant creates a great risk
of death to many persons, yet not consider the fact that a
defendant actually killed multiple victinms or commtted viol ent
fel onies against nultiple victins.

As to Issue VI: The evidence adduced at the original trial,

whi ch was expressly relied upon by the trial court inits

findings, clearly supports the application and, hence, the



i nstruction upon, the aggravating factor of especially heinous,
atrocious, or cruel. The evidence showed that appellant's
daught er when set abl aze by appell ant screaned and cried out
evi denci ng the unnecessary tornent experienced by the victim

As to Issue VII: The hom cide commtted by appellant was

commtted in a cold, calculated and preneditated nanner. His
luring of his daughter to her death occurred over such tinme as to
permt the consideration and rejection of the horrible plan to
murder. Your appellee submts that one would be hard pressed to
i magi ne any hom cide nore "cold" than that of one's own child in
order to cover up another nurder.

As to Issue VIII: Appellant's contention that nore that a

bare majority should be required in order to support a jury
recommendati on of a death sentence has been clearly and

unequi vocal Iy rejected previously by this Honorable Court and no
new reason appears as to why this precedent should be overturned.

As to Issue I X2 The death sentence inposed in the instant

case for the cold nurder of appellant's own child is

proportionally warranted.



ARGUMENT
| SSUE |
VWHETHER THE TRI AL COURT ERRED BY DENYI NG
APPELLANT' S MOTI ON FOR POST CONVI CTI ON RELI EF
W THOUT AN EVI DENTI ARY HEARI NG
Appel I ant argues that photographs obtained during the
preparation for the resentencing constitute evidence which
strongly suggests that Adriennene and Carol Way died in an
acci dental propane gas explosion and fire. It is the state's
position that the record refutes this claimand that whether this
claimfor relief is based upon newy di scovered evi dence, a

Brady! violation, or ineffective assistance of counsel, appellant

is not entitled to relief. Jones v. State, 591 So. 2d 911, 916

(Fla. 1991); Hedgwood v. State, 575 So. 2d 170 (Fla. 1991);

Strickland v. Washington, 466 U. S. 668 (1984).

After conducting a hearing on this issue and review ng the
phot ogr aphs and evi dence presented during the original guilt
phase, the trial judge specifically found that evidence that a
propane gas tank was found underneath the breaker box was known
to defense counsel during the original trial (R 1122). As such,
it does not qualify as newly discovered evidence nor does it
establish a Brady violation. Further, appellant has wai ved any
claimof ineffective assistance of counsel by his failure to
raise the claimin the original 3.850 notion. Successive notions

are only permtted where the evidence could not have been

Brady v. Maryland, 373 U S. 87 (1963).




obt ai ned by due diligence. As the photographs were presented at
the original trial and included in the record on direct appeal,
any clains of ineffective assistance of counsel for failure to
argue that the fire resulted froma propane expl osion shoul d have
been presented in the original 3.850. Accordingly, appellant is
not entitled to relief on this claim

Under Florida law, the trial court should grant an

evidentiary hearing only where one is warranted. Jones v. State,

446 So. 2d 1059 (Fla. 1984). It is the novant's burden to show
his entitlement to a hearing; it nmust be considered whether the
movant would be entitled to relief if the allegations are true.

Ransey v. State, 408 So. 2d 675 (Fla. 4th DCA 1981) and Johnson

v. State, 362 So. 2d 465 (Fla. 2nd DCA 1978). However, if the
nmotion and the files in the record of the case concl usively show
the defendant is entitled to no relief, then the notion can be
denied without a hearing. Accord, Rule 3.850, Fla. R Cim P.;

Porter v. State, 478 So. 2d 33 (Fla. 1985); Mddleton v. State,

465 So. 2d 1218 (Fla. 1985).

As the records before the trial court conclusively refuted
any claimby appellant that he was entitled to relief, the trial
court properly denied the notion for an evidentiary hearing.

Wth regard to the notion to vacate judgnment and sentence
the state asserts that this notion should have been di sm ssed as
a successive petition and as untinely filed. Rule 3.850 Florida

Rul es of Crimnal Procedure provides that even succesive notions



must be filed within two years after the judgnment and sentence
becones final and that a second or successive notion may be
dismssed if the judge finds that it fails to allege new or
different grounds for relief and the prior determ nation was on
the nmerits or, if new and different grounds are all eged, the
judge finds that the failure of the novant or its attorney to
assert those grounds in a prior notion constituted an abuse of

t he procedure governed by these rules. The notion in the instant
case was not only untinely filed,? but also contains issues which
were previously ruled upon and new or different grounds for
relief which were known to counsel prior to the original notion
Accordingly, the clains now presented are procedurally barred and
the notion could have been properly denied on that basis. Jones

v. State, 591 So. 2d 911 (Fla. 1991); Francis v. Barton, 581 So.

2d 583 (Fla.), cert. denied, ___ US ___ (1991); Squires v.
State, 565 So. 2d 318 (Fla. 1990); Smth v. State, 453 So. 2d

388 (Fla. 1984); Songer v. State, 463 So. 2d 229 (Fla. 1985);

Francois v. State, 470 So. 2d 687 (Fla. 1985).

Al t hough, successive notions nust be filed within two year
time limt of Florida Rule of Crimnal Procedure 3.850,
all egations of newly discovered evidence fall wthin the
exception to the two year tine limt. Therefore, the clai mof

new y di scovered evi dence was properly considered and rejected.

2The j udgnment and sent ence becane final on Decenber, 17, 1986. The
second notion to vavate was filed June 4, 1991



Jones v. State, 591 So. 2d 911, 913 (Fla. 1991).

In Scott v. Dugger, 604 So. 2d 465 (Fla. 1992), this

Honor abl e Court noted that there are two requirenents that nust
be net in order to set aside a conviction or sentence because of
new y di scovered evidence. First, the asserted facts nust have
been unknown by the trial court, by the party or by counsel at
the tinme of trial and it "nust appear that the defendant or his
counsel could not have known that by the use of due diligence".

Scott v. Dugger, supra, quoting Hallman v. State, 371 So. 2d 482,

485 (Fla. 1979). Second, "the newy di scovered evi dence nust be
of such a nature that it would probably produce an acquittal on

retrial." 1d. at 468, quoting Jones v. State, 591 So. 2d 911

915 (Fla. 1991). Appellant's argunent fails on both prongs of
this test.

First, the asserted facts were not unknown by the trial
court or by counsel at the tinme of trial as reflected by the
evi dence presented at the original trial (OR 1810).
Furthernore, even if counsel was not aware of all of the facts,
it is clear that the defendant or his counsel could have known
them by the use of diligence, in that counsel could have
di scovered the exi stence of the propane by sinply |ooking at the
phot ographs as presented at the original trial.

Second, this Court requires that newy discovered evidence
must be of such a nature that it woul d probably produce an

acquittal on retrial. Appellant's theory of defense presented at



the original trial was that the nurders were a result of nutua
conbat. Fred Way testified that on the night before the fire his
wife tripped and bunped her head. He also testified that he
believed his son had spilled sone gas in the garage (OR 1265).
Appel lant also testified that |later the next norning his
wi fe was working in the garage and spilled paint thinner or
gasoline. He said that she used sone newspaper to blot it up.
The defendant was outside of the garage working (OR 1275). Way
testified that he heard his wife yell; she had bunped her head
and fallen. He took off his shirt so that his wfe could use it
to stop the bleeding (OR 1276). He clainmed that Ms. WAy then
asked himto call Adriennene to the garage (OR 1276 - 1277). The
w fe and daughter then began argui ng and pushi ng and shoving. He
saw t he daughter swing at her nother, but he didn't see a weapon
(OR 1278 - 1279, 1341, 1343). Appellant testified that he
grabbed his daughter and told her to cal mdown. He then offered
to take the daughter to Cklahoma with himbut his wife said no
(OR 1279). M. Way had told officer Nykanen that his wife fel
and hit her head on sone weights and that he tried to break up
the fight but his wife told himto | eave as she would handle it
(OR 629). Appellant also told officer Staunko that as he was
| eaving the scene, he heard the nother tell the daughter that if
she didn't straighten up she would kill her (OR 647). |n support
of the theory of nutual conbat the defendant presented expert

witness Dr. WIliam G bson, a pathol ogist who testified that in



hi s consi dered opi nion the wounds coul d have been inflicted in
mut ual conbat (OR 1177).

This theory of defense was also urged in appellant's initial
3.850 nmotion. On appeal to this Court, Way urged that his
def ense counsel was ineffective for failing to use all available
evidence in support of the theory of nutual conbat. See Initial
Brief of Appellant, Case No. 73,649, pages 46 - 47.

In the second Motion for Post Conviction Relief, however,
appel l ant urged that the nurders were not the result of nutual
conbat but rather were the result of an accidental explosion in
which the victins were hurled agai nst blunt objects located in
the garage area or were the result of other objects being thrown
about the garage as a result of the explosion. Upon reviewthe
trial court below found that this position did not stand up to
cl ose scrutiny of the record and the exhibits.

The trial court noted that the testinmony of Dr. Diggs, the
medi cal forensic pathol ogist who testified at the initial trial
provi ded that Carol Way suffered numerous wounds to her head
| ocated at various places including near the right ear, left of
the mdline, on top of the halo of her head, |ower to upper part
of the back of her head, and the back of head on the right side
behind the ear. The Court also noted that there was additional
evi dence that these wounds were consistent with being struck by a
bl unt instrunment such as a hamrer (R 1140 - 1141). There was

evi dence presented that Fred Way on the day follow ng the nurder



went into the garage, took out a hammer that was covered with

bl ood and threw it over the back fence (OR 986 - 987, 1001, 1083
- 1084). The trial court also noted that according to Dr. Diggs,
t he wounds on Carol WAy were consistent wwth being inflicted with
the sane type of instrunment and it is highly unlikely that the
sane weapon was not used. This refutes the defendant's new
theory of the explosion in that during an explosion the sane

bl unt instrument would not have repeatedly struck her in the
head. The court also noted that the defendant presented his own
expert forensic pathol ogist who testified regarding the
defendant's theory that the wounds occurred as a result of nutual
conbat. The court also found appellant's new t heory of defense
to be refuted by Dr. G bson's opinion that the wounds on

Adri ennene WAy were consistent with being driven into her skul

at an angle by a blunt instrument and that the wounds to Carol
Way were consistent with sonme part of a hamrer (OR 1141 - 1142).
The court further noted that the blood splatter expert testified
that the blood stains in the garage area and on the vehicle in
the garage indicated that one of the victinms was struck while

| ocated on the ground next to the car specifically next to the
left front wheel and that the other victimwas struck at or near
t he cardboard box and noved along the wall. 1In his opinion, both
of the victins were struck when they were at or near the ground
(OR 1143). Again, this is inconsistent with the defendant's

theory that the explosion resulted in objects being hurled at the



victinms resulting in the injuries. The court also noted that an
exam nation of the photographs depicting the garage area refutes
Way's claimregarding the expl osion:

"As noted, | have exam ned certain
phot ogr aphs depicting the garage area.

don't need any expert testinony to determ ne
froma review of these photographs that the
wounds caused the victinms' heads could not
have been caused by any object designated in
that area. If you ook at themits just
preposterous to think that those wounds could
have been caused by bei ng thrown agai nst sone
unknown object in a garage area and | | ooked
at them cl osel y.

Based on a review of the record, it is sheer
sophistry, in ny opinion, to suggest that the
nunber, nature and | ocation of the wounds
suffered by these victins could have been
caused by any stretch of the imagination by
their having been flung agai nst sonme object
or objects in the garage area follow ng an
acci dental explosion or the wounds coul d have
been caused by sone objects having struck
themin the head.

It sinply in ny opinion, | have been wong
before, but in nmy opinion, it defies logic
that the wounds suffered by Carol Way and
Adri ennene Way, as testified to by Dr. Diggs
and by the defendant's own expert pathol ogi st
and as depicted in exhibit 47 and 48 could
have, possibly were, or even m ght have been
caused in the manner suggested by the
defendant in this nmotion." (R 1143 - 1144)

| ndeed, a review of the photographs as presented in the
original trial record and those presented at the hearing on the
second notion to vacate shows that the nurders could not have

happened as now al |l eged by the defendant.® The court

3Copi es of the photographs fromthe original trial were included in
the record on appeal in 1984 and were | abeled as State's Exhibit




specifically focused on state exhibit nunbers 6, 10, 11, 12, 13,
47 and 48 which were introduced at the defendant's first trial (R
1139, OR 1798-99, 1806-7, 1808-9, 1810-11, 1812-13, 1853-54,
1855-56). A review of these photographs supports the trial
court's finding that there were no blunt instrunments |ocated at
or near the bodies which were consistent with the wounds
inflicted upon the victinms and that the nurders could not have
possibly resulted fromthe propane tank exploding (OR 1798- 99,
1806- 7, 1808-9, 1810-11, 1812-13). Your appellee urges this
Honor abl e Court to review all of the photographs. |In particular,
note the area of the garage where the propane tank and the
breaker box are |ocated. The tank and box are on or above a
wooden counter which shows no evidence of being damaged (R 1532,
1544, 1546, 1558, 1560, 1562). |If the fire had been a result of
this propane tank expl oding, commobn sense dictates that this area
woul d have been the nost severely damaged area of the garage.
Instead, as is reflected in arson expert Henry Regal do's report
and di agram of the garage (R 1796), the bulk of the damnage was
towards the front-center of the garage, well away fromthe
propane tank and breaker box. (R 1546) Interestingly enough the

bul k of the damage was where Adriennene's gasoline-soaked and

#1-57. (Volume Xil, OR 1788 - 1878) Most of the originals of
t hose phot ographs have apparently been sent to this Court and are
designated as Exhibit No. 3 (Conposite), Munilla Envelope wth
Photos. (R 1728 -1756) The original photographs that Way cl ai ns
were never shown to his counsel are also included in this record
and are designated as Exhibit Nos. 1 and 2, Manilla Envel ope with
Phot os and Kodak Box with Photos. (R 1587 -1727)




badly burned body was found. (R 1771) Also, as noted by the
court below, a review of the photos does not reveal the presence
of any instrunents that could have caused the nunmber and type of
bl ows received by the victins.

Accordingly, appellant's claimof newy discovered evidence
must fail in that even if such evidence had not been presented at
the original trial and was not discoverable by due diligence, it
is unlikely that this evidence woul d probably produce an
acquittal on retrial.

Appel l ant al so alleges that the prosecutor's alleged failure
to provide all of the photographs constitutes a violation of

Brady v. Maryland, 373 U. S. 83 (1963). To establish a Brady

vi ol ati on a defendant nust establish the foll ow ng:

(1) that the Governnment possessed

evi dence favorable to the defendant

(1 ncludi ng i npeachnent evidence); (2)
that the defendant does not possess the
evi dence nor could he obtain it hinself
with any reasonable diligence; (3) that
t he prosecution suppressed the favorable
evi dence; and (4) that had the evidence
been di sclosed to the defense, a
reasonabl e probability exists that the
out cone of the proceedi ngs woul d have
been different.

Hegwood v. State, 575 So. 2d 170 (Fla. 1991), quoting, United

States v. Meros, 866 F.2d 1304, 1308 (1ith Cr. 1989).

It should be noted that the purpose of the Brady rule is not
to displace the adversary systemas the primary neans of
uncovering the truth; rather, the paranount goal is to guard

agai nst m scarriages of justice. Therefore, unless the



prosecutor's om ssion deprives the defendant of a fair trial,
there is no constitutional violation requiring the verdict to be
set aside. Consequently, the United States Suprene Court has
deened it appropriate to apply the harm ess error rule adopted in
Chapnman to Brady violations, thereby preventing the automatic
reversal of convictions where the discovery violation was

harm ess beyond a reasonable doubt. Smth v. State, 500 So. 2d

125 (Fla. 1986).

The standard under Brady is in fact quite simlar to the
new y di scovered evidence standard in that the defendant nust
establish that the evidence could not have been obtained by the
defense with any reasonable diligence and that had the evi dence
been disclosed to the defense there was a reasonabl e probability
that the outcone of the proceedi ngs woul d have been different.
The defendant nust al so show that the prosecution suppressed the
favorabl e evidence. Appellant has failed to make a show ng of
any of the foregoing.

First, appellant's claimthat the prosecutor gave themthe
box of photographs and advi sed themthat no one had ever seen
t hese photos before is refuted by the record. At the hearing on
the notion to vacate, the prosecutor denied nmaking such a
statenent and represented to the court that all of the
phot ogr aphs had been given to original defense counsel as well as
the office of capital collateral representatives who represented

Way during the first 3.850 (R 1117, 1120). Further, as the



original record shows, the photos not introduced at trial were
essentially duplicates of the photos that were introduced. Al so,
a review of the arson expert's report also shows that prior to
the original trial many of these photos were in trial counsel
Davi d Rankin's possession (R 1757-1836).

Accordingly, Way's Brady claimfails in that he has failed
to establish that favorabl e evidence was suppressed and that he
coul d not have obtained said evidence through due diligence.

Even if Way had established the foregoing, as the court bel ow
found, there is no reasonable probability that presentation of

t he addi ti onal photographs woul d have affected the outcone of the
proceedi ngs (R 1145).

Way al so urges that even if this evidence was avail abl e
during the original trial his trial counsel was ineffective for
failing to use it to establish that the fire was the result of a
propane expl osion and not arson as the state contended.

First, the claimof ineffective assistance of counsel was
presented by way of the original notion for post conviction
relief. It is the state's position, therefore, that this claim

is procedurally barred. As this Court noted in Jones v. State,

591 So. 2d 911 (Fla. 1991), "A defendant may not raise clains of
i neffective assistance of counsel on a pieceneal basis by filing
successive notions." Appellant Fred Way had the opportunity to
chal I enge ineffective assistance in the previous notion and his

failure to raise this claimbars subsequent review. The claim of



i neffective assistance of counsel was thoroughly addressed in the
first notion for post conviction relief. Thus, as the court
bel ow found, the claimof ineffective assistance of counsel is
barred as successive (R 1146-7).

Even if this claimwas now cogni zable, it is wthout nerit.
Your appellee submts that when review ng all egations of
i neffective assistance of counsel, the general presunption is
t hat defense counsel is presunmed to have performed conpetently
and effectively within the neaning of the Sixth Amendnent.

Strickland v. Washington, 466 U S. 668 (1984). Furthernore, the

defense is required to prove prejudice. Strickland v.

Washi ngton, id. A defendant presenting a clai mof
i neffectiveness nust sufficiently plead deficiency and prejudice.

H Il v. Lockhart, 474 U S. 52 (1984). To establish deficient

performance, a defendant nust show that counsel nmade errors so
serious that counsel did not function as "counsel™ within the

meani ng of the Sixth Anmendnent. Strickland v. WAshi ngton,

supra. To establish prejudice, the defendant nust establish that
there is a high probability that the outcome of the proceeding
woul d have been different, but for the actions of defense
counsel. In applying the two-prong test, a review ng court mnust
indulge in a strong presunption that counsel's representati on was
effective. Furthernore, effective assistance does not nean
errorl ess assistance and an attorney's performance nust be judged

inthe totality of the circunstances in the entire record rather



than on specific actions.

Way has failed to establish that counsel's performance was
deficient or that he was prejudiced by the alleged deficiency.
As the court below found, that there was no reasonabl e
probability that had the newy forned defense been presented (as
opposed to the nutual conbat story that Way urged fromthe nonent
the fire was discovered) that it would have affected the outcone
of the proceeding. Thus, this claimwas al so properly denied.

Your appellee urges this Honorable Court to affirmthe trial
court's denial of the notion to vacate because; 1)this evidence
was available to the defense at the tinme of the original trial,
2)the record refutes Way's claimthat the fire was a result of a
propane expl osion and 3)the basis of the ineffective assistance

claimwas known at the tine of the first notion to vacate.



| SSUE 11
VWHETHER THE TRI AL COURT ERRED BY EXCLUDI NG
THE TESTI MONY OF PROSPECTI VE DEFENSE
W TNESSES AND BY RESTRI CTI NG CROSS
EXAM NATI ON OF STATE W TNESSES.

Appel l ant contends that the trial court reversibly erred by
not permtting testinony of prospective defense witnesses Craig
Tanner and Dr. John Feegel and by restricting the cross
exam nation of state witnesses. The proffered testinony of the
prospective defense witnesses and the proffered cross exam nation
of a state witness all pertained to matters which, as the trial
judge correctly ruled, pertained to guilt or innocence rather
than the proper sentence to be inposed upon appellant. (e.g., R
449, 431, 507, 601 - 602, 663, 670). The trial court's ruling
was correct and, therefore, no reversible error is made to
appear .

Appel I ant contends that he had the right to litigate before
the jury any and all circunstances pertaining to his
new y-crafted theory that Adriennene and Carol Way died in an
acci dental propane gas explosion and fire rather than at the
hands of appellant by virtue of his setting fire to the garage.
This contention is based upon the erroneous assunption that a
crimnal defendant is entitled to have the jury disrespect a
verdict obtained as to guilt and innocence in a prior proceeding.
Your appellee submts that the resentencing jury, in accordance
with the trial court's rulings, was constrained to rely on the

facts which were the underlying basis for a | egally obtained



convi ction.

As di scussed above under |Issue |, appellant has attenpted to
create a new theory of the case which flies in the face of the
evi dence which was presented at the original trial. 1ndeed,
where the jury in the original trial found appellant guilty of
arson, the resentencing jury was required to rely on the fact
that an arson occurred as opposed to the possibility of sonme type
of accidental explosion. As discussed above under |ssue |
appel l ant was not entitled to 3.850 relief based on his newy
created factual theories and, therefore, the resentencing jury
was obliged to consider the facts as established by the legally
proper verdict and conviction obtained beforehand. The proffered
def ense witnesses and the proffered cross exam nation of state
W tnesses at issue here dealt solely with an attenpt to
contradict or rebut the facts which had been previously
established by the original jury's verdict.

The instant case is very much akin to the situation

presented in King v. State, 514 So. 2d 354 (Fla. 1987), cert.

deni ed, 487 U. S. 1241 (1988), wherein this Honorable Court
rejected the lingering doubt theory in no uncertain terns. 1In
King, as in the instant case, defense counsel attenpted to

i ntroduce excul patory evidence in an effort to convince the
resentencing jury to recommend a sentence |l ess than death. 1In
both King and the instant case, guilt had al ready been

established by the prior jury and evi dence which rebuts the



underlying facts of those convictions is sinply irrelevant in a
resent enci ng proceedi ng.

Appel l ant's basic contention is that he was foreclosed from
chal l enging the fact that an arson occurred and, as a corollary
matter, that the heinous, atrocious, or cruel aggravating factor
was not factually available to the state because an arson did not
occur. The state's theory regarding the existence of the
hei nous, atrocious, or cruel aggravating factor was directly
linked to the existence of the arson. Testinony had been adduced
at the original trial, and accepted by the jury by virtue of its
verdict, that appellant had set fire to the garage by soaki ng at
| east one of his victins in gasoline and igniting same. Thus,

t he exi stence of the heinous, atrocious, or cruel aggravating
factor is inextricably entwined with the conm ssion of the arson,
and that appellant commtted an arson was not subject to dispute

in the resentencing proceedi ngs.

Appel lant's reliance upon Waterhouse v. State, 596 So. 2d

1008 (Fla. 1982), is conpletely msplaced. |In Waterhouse, this

Court held that it was not error for the trial court to preclude
t he defendant from presenting evidence questioning his guilt of

t he nurder where the defendant was not precluded from chall engi ng
the state's evidence pertaining to the conm ssion of a sexual

battery. However, the sexual battery discussed in Waterhouse was

introduced by the state to support an aggravati ng circunstance

for which no conviction had been obtained. Thus, the defendant




was properly permtted to present evidence rebutting the

exi stence of the sexual battery as an aggravating factor. |In the
i nstant case, however, the conviction for arson had been
obtained, and the trial court correctly rejected the defense
request to relitigate a matter which had been established by
virtue of a jury's verdict.

In King v. Dugger, 555 So. 2d 355, 358 - 359 (Fla. 1990),

this Honorable Court discussed the rule that a resentencing
proceeding is a new and separate proceedi ng as conpared to the
first sentencing. 1In that context, a mtigating factor found by
atrial court at the original sentencing is not conclusively
established for all time. Thus, where the judge in the original
proceedi ng found age to be a mtigating factor and a different

j udge on resentencing did not find age to be a mtigating
circunstance, this Court held that "a mtigating circunstance in
one proceeding is not an 'ultimte fact' that collateral estoppel
or the | aw of the case woul d preclude being rejected on
resentencing." This is true inasnmuch as a resentencing
proceeding is separate and distinct fromthe original sentencing.

However, your appellee respectfully submts that a conviction

obtained by virtue of a jury's verdict is an ultinate fact" that
col l ateral estoppel or the |law of the case would preclude from
being relitigated in a subsequent proceeding. This Honorable
Court's decision in Waterhouse is undeniably correct when it is

considered that there is no requirenment that the jury specify its



findings regardi ng aggravating and mtigating factors when

recommendi ng a sentence. Cf. Hildwin v. Florida, 490 U S. 638,

109 S.Ct. 2055, 104 L.Ed.2d 728 (1989). \Were, however, a
previous jury has found, by its verdict, that certain basic facts
have been established, a resentencing jury is bound by those
facts and the defendant is not permtted to conpletely underm ne
the validity of a jury verdict.

| nasnmuch as the trial judge correctly precluded appell ant
from presenting evidence of purported innocence at his
resentenci ng proceedi ngs, no error appears. The proffered
defense testinony dealt wth a newy-crafted theory concerning
the propane fire to the exclusion of a gasoline fire which was
established by virtue of the original jury's verdict.

Appel l ant's second point nust fail.



ISSUE I11
VWHETHER THI S HONORABLE COURT SHOULD RECEDE
FROM OR MODI FY I TS PRI OR DECI SI ONS
PRECLUDI NG RESI DUAL DOUBT AS A NONSTATUTORY
M TI GATI NG FACTOR.

In his third claim appellant urges this Honorable Court to
recede fromits clear precedent that residual or |ingering doubt
cannot be considered as a nonstatutory mtigating factor.

Appel  ant contends that if this Court does not recede fromits
prior holdings, the risk that an innocent person will be executed
is increased. Your appellee submts that appellant's contentions
are basel ess and this Honorable Court should adhere to its

wel | - establ i shed precedent.

This Court correctly analyzed this issue in King v. State,

514 So. 2d 354 (Fla. 1987), therein this Court discussed the fact
that residual or lingering doubt is not relevant in a sentencing
proceedi ng because it does not relate to determ ning the

appropriate punishnment. |ndeed, the genesis of the King hol di ng

appears to be this Court's decision in Buford v. State, 403 So.

2d 943, 953 (Fla. 1981), wherein this Court held:

A convi cted defendant cannot be "a
l[ittle bit guilty". It is unreasonable for
the jury to say in one breath that a
defendant's guilt has been proved beyond a
reasonabl e doubt and, in the next breath, to
say soneone el se may have done it, so we
recommend nercy.

In Buford, this Court observed that the defendant's attenpt to
attach responsibility for a nmurder to another person was thwarted

by the rendition of the verdict of guilty. Thus, it was



i nappropriate to attenpt to raise this matter in a sentencing
proceeding. Simlarly, in the instant case, the question of
appellant's guilt as to the arson had been previously determ ned
and established by a jury's verdict. This Court has stressed the

need for finality in capital litigation. Cf. Johnson v. State,

536 So. 2d 1009 (Fla. 1988) (the credibility of the crimnal
justice system depends upon both fairness and finality). The
concept of finality has no neaning if a defendant is permtted to
relitigate matters which have been previously established by a
just and valid verdict of a jury. As discussed above under |ssue
1, your appellee submts that a jury verdict is entitled to be
considered as final for the purposes of collateral estoppel or
| aw of the case precluding relitigation of clearly established
matters.

Your appellee respectfully submts that this Honorabl e Court
shoul d adhere to its well-established rule rejecting residual

doubt as a nonstatutory mtigating factor.



| SSUE |V
WHETHER THE TRI AL COURT ERRED | N | NSTRUCTI NG
THE JURY ON AND FI NDI NG THE AGGRAVATI NG
Cl RCUMSTANCE THAT THE CAPI TAL FELONY OCCURRED
DURI NG THE COWMM SSI ON OF AN ARSON.

Thi s aggravating factor was properly found and applied in
the instant case. There is no question that appellant had been
previously convicted of an arson and the state was permtted to
have a valid conviction considered by the jury and trial judge in
determ ning the proper sentence to be inposed. As discussed
above under Issues Il and Ill, the trial court correctly refused

to permt appellant to introduce excul patory evidence at a

sentencing proceeding. King v. State, supra; \Witerhouse v.

State, supra.




| SSUE V
WHETHER THE TRI AL COURT ERRED BY | NSTRUCTI NG
THE JURY ON AND FI NDI NG THE PRI OR VI CLENT
FELONY AGGRAVATI NG FACTOR
It is not alleged in appellant's brief, nor does it appear
that the record indicates, that objection was nmade by the defense
below as to the purportedly inproper instruction on the prior
violent felony aggravating factor. It is axiomatic beyond the
need for citation that the failure to object to jury instructions
precl udes appellate review. On this basis alone, appellant's
fifth point nmust fail.
Even if objection had been properly nade and this claim

could be considered on its nerits, appellant's point nust fail.

In Pardo v. State, 563 So. 2d 77 (Fla. 1990), the trial court had

ruled that, in his opinion, the Florida | egislature intended the
aggravating factor for a prior conviction for a capital felony to
apply to offenses other than the ones for which the defendant was
being presently tried. 1d. at 80. 1In rejecting this position,

the same position as now advanced by appellant sub judice, this

Honor abl e Court hel d:

This is not a correct statenent of the | aw
We have consistently held that the

cont enpor aneous convi ction of a violent
felony may qualify as an aggravating

ci rcunstances, so long as the two crines
involved nmultiple victinms or separate

epi sodes. Wasko v. State, 505 So. 2d 1314
(Fla. 1987). (text at 80; enphasis supplied)

In the instant case, the appellant's nurder of multiple victins

rendered him susceptible to a finding of this aggravating



circunstance. This Court has consistently applied the principle

enunci ated in Wasko. For exanple, in Santos v. State, 591 So. 2d

160 (Fla. 1991), the defendant therein nurdered his twenty-two
nmont h ol d daughter and her nother at the sanme tinme in the sane
place. This Court agreed with the state that the aggravating
factor of a prior violent felony properly exists, citing Wasko,
supra. The sane result nust obtain in the instant case and your
appel l ee urges this Honorable Court to continue its consistent
application of the multiple victimprinciple. In assessing the
character of the defendant, it is essential to permt the
sentencing to consider all relevant factors, including the fact
that nultiple deaths occurred at the hand of the defendant. It
woul d be totally illogical for a sentencer to be able to consider
that the defendant created a great risk of death to many persons,
yet that same sentencer could not consider the fact that the
defendant actually nmurdered multiple victins at the sane tine.

Appellant's fifth point should be rejected.



| SSUE VI

WHETHER THE TRI AL COURT ERRED BY | NSTRUCTI NG

THE JURY ON AND FI NDI NG THE HEI NOUS

ATROCI QUS, OR CRUEL AGGRAVATI NG FACTOR.

Appel I ant next contends that the trial court erroneously
i nstructed upon and found the aggravating factor that the
hom ci de was especially heinous, atrocious, or cruel. Although a
prior finding of a particular aggravating circunstance, with the
exception of an aggravator for which a conviction had been
obtained, is not an "ultimte fact" which coll ateral estoppel or
| aw of the case would preclude being relitigated, Preston v.
State, 607 So. 2d 404, 407 - 409 (Fla. 1992), your appellee
submts that the facts as presented at the resentencing
proceedi ngs justify the application of this aggravating factor.
In the original direct appeal in this cause, this Court found:
The nedi cal exam ner's report clearly

shows that the victimwas still alive at the

time of the fire. She was observed by

eyewi tnesses to be on fire in the garage and

struggling to nove. Certain w tnesses heard

screans comng fromthe garage. |t was not

unreasonable for the trial court, based on

all of the circunstances, to infer that the

victimsuffered i mense nental agony fromthe

time she was first struck until her death

during the ensuing fire.

Way v. State, 496 So. 2d 126, 129 (Fla. 1986). Thus, although

the trial judge was not bound to find the heinous, atrocious or
cruel aggravating factor to apply, it is certainly not error for
the trial judge, under the facts of this case, to find that this

aggravat or was proved beyond a reasonabl e doubt.



The hei nous, atrocious, or cruel aggravating "factor is
perm ssible only in torturous nmurders -- those that evince
extreme and outrageous depravity as exenplified either by the
desire to inflict a high degree of pain or utter indifference or

enjoynent of the suffering of another." WlIllianms v. State, 574

So. 2d 136, 138 (Fla. 1991). Your appellee submts that the
facts of the instant case satisfy this standard. At the very

| east, Way's actions exhibited an "utter indifference to" the
suffering of another. |Indeed, what can be nore outrageously
depraved than setting fire to your own child and preventing aid
and assi stance fromreaching that child before she has been
consuned by fire.

In his brief, appellant attenpts to show that the victi mwho
was scream ng coul d have possibly been Carol Way, rather than
Adri ennene Way. The evidence in this record totally belies that
claim The trial judge noted in her sentencing order that she
had "revi ewed the evidence presented in the guilt/innocence phase
of the trial in Decenber of 1983 . . . " (R 1497). One of the
W tnesses to the screaming as discussed in this Court's original
opi nion set forth above was Tiffany Way, the daughter of
appel l ant and the sister of Adrienne. Tiffany testified at the
original proceedings that the screans she heard had been
Adrienne's (OR 860, 864). Indeed, Tiffany Way testified that she
heard Adrienne scream ng and crying "Tippie", the nicknanme used

by Adrienne to identify Tiffany, shortly after Adrienne was



called to the garage by her father (OR 839 - 841). Tiffany
further testified that she never heard her nother say anything
after Adrienne left the roomand Tiffany was pretty sure that the
screans were Adrienne's (OR 873).

In State v. Dixon, 283 So. 2d 1 (Fla. 1973), this Court

defined heinous to nean "extrenely w cked or shockingly evil";
atrocious to nmean "w cked and vile" and cruel to nean "infliction
of a high degree of pain with utter indifference to or even
enjoynent of the suffering of others.” Your appellee submts
that the facts of this case denonstrate the applicability of this
aggravating factor to this case. |Illustrative of the fact that
the instant nmurder was especially heinous, atrocious, or cruel is
the cl osing argunent presented by the prosecutor at the

resent enci ng proceedi ngs:

* * %

And that third aggravating circunstance
woul d be the nurder was especially hei nous,
atroci ous or cruel.

How nmuch wei ght are you going to assign
the fact that this girl, Adrienne Wy,
suffered a blow that went two inches into her
brai n?

How nmuch wei ght are you going to assign
the fact that she was breathing in the fire?

How nmuch wei ght are you going to assign
the fact that she was nore than |ikely
breathing in that fire as Randall Hierlneier
| ooked under the garage door and saw her
trying, in his words, to get up on all fours
and engul fed in flanes?

| know Dr. Smth told you about his



hearing problem and | know Dr. Merin alluded
to his hearing problem but Fred Way heard
Randal | H erlneier, "lIs the house on fire?"
Fred Way, "Yes." Question: "Is there anyone
in the house?” No answer. Question: "Is

t here anyone in the house?" No answer.
Question: Q@ "Is there anyone in the
house?" Answer: Fred Way, "No." Question:
Q "Is there anyone in the garage?' No
answer. Question: "Is there anyone in the
garage?" No answer.

And then recall Randall Hierlneier heard
scream ng within the garage and he | ooked at

Fred Way and he said, "Who the hell is in the
garage?" And he says, "M daughter."”

* x %
(R 862 - 863)

Thus, where the instant record reveals that Fred Way bl udgeoned

hi s daughter and set her afire after which Adrienne screaned and

attenpted to nove according to the evidence, your appellee

submts that there is no reasonabl e doubt that the instant nurder

was especi ally hei nous, atrocious, or cruel.



I SSUE VI T

WHETHER THE TRI AL COURT ERRED BY FI NDI NG THAT
THE CAPI TAL FELONY WAS COM TTED I N A COLD
CALCULATED AND PREMEDI TATED MANNER

In the order entered below, the trial judge stated that she
did not rely upon the aggravating circunstance of cold,
cal cul ated, and preneditated because it was not asserted by the
state. O course, the trial court was free, if she chose, to
consi der any aggravating factors which were proved beyond a
reasonabl e doubt based upon the record. Thus, to the extent that
this Honorable Court wi shes to consider the cold, calculated and
prenmeditated factor in the context of a proportionality analysis,
evidence exists in this record which supports its application.

Al t hough not bound by its conclusions reached in the
original appeal, the facts as found by this Honorable Court
previously illustrate that the cold, calculated and preneditated
aggravating factor can be validly applied to this case:

oo The record before us contains an
abundance of evidence to support a finding of
this aggravating circunstance. (citations
omtted) Here, appellant called the victim
into the garage and struck her twice in the
head with a blunt instrunment. He poured
gasol i ne over her and doused the rest of the
garage, setting the area abl aze. Appell ant
then returned to the house to snoke a
cigarette and, after being alerted to the
fire by a younger daughter, he inpeded
subsequent rescue attenpts by denying
knowl edge or possession of a key to a | ocked
garage door. These acts warranted
characterization by the trial court as
"hi ghest degree of cal cul ation and
preneditation.”

Way v. State, 496 So. 2d 126, 129 (Fla. 1986). In his brief,




appel  ant contends that the standards have changed pursuant to
the nore recent case | aw devel oped by this Court and, therefore,
the cold, calculated and preneditated aggravating factor should
not be applied, essentially because this is a donmestic-type of
case. However, appellee respectfully submts that this Honorable
Court has not yet created a per se rule of inapplicability of the
cold, calculated and preneditated aggravating factor in a
donestic setting. Recent decisions of this Court reveal that
even in a donestic setting the cold, calculated and preneditated
aggravating factor may be justifiably applied. |In Porter v.
State, 564 So. 2d 1060 (1990), this Court held that "while
Porter's notivation may have been grounded in passion, it is
clear that he contenplated this nurder well in advance."” |d. at

1064. In Turner v. State, 530 So. 2d 45 (Fla. 1987), this

Honor abl e Court also held that the cold, cal cul ated and
prenedi t at ed aggravating factor was applicable in a donestic
setting. In Turner, this Court observed that the defendant had
threatened to kill his ex-wife and her live-in femal e roommate
because the defendant believed that that two wonen were enjoyi ng
a lesbian relationship. The defendant al so believed that his
ex-w fe's femal e conpani on had seduced Turner's wi fe and had
taken Turner's famly away fromhim The cold, calculated and
prenedi tat ed aggravating factor was applicable in Turner.

| ndeed, your appellee asserts that the significant factor appears

to be not whether the hom cides are not "donestic", but rather



whet her the nethod enpl oyed by the defendant fits the definition
of this factor. This Court has rejected the applicability of
this factor in "donmestic" settings where the circunstances

evi denced heat ed passion and violent enotions arising from hatred
and | eal ousy associated with as relationship between the parties.

See Santos v. State, 591 So. 2d 160 (Fla. 1991); Douglas v.

State, 575 So. 2d 165 (Fla. 1991). However, Santos and Dougl as
are materially distinguishable fromthe instant case where the
mur der of appellant's daughter did not occur as a result of

heat ed passion arising fromhatred and jeal ousy. Rather,
appel l ant coldly and cal cul atedly set about to lure his daughter
to her death in order to cover up the nurder of his wife. Your
appel l ee respectfully submts that there may not be any "col der”
mur der possi ble than that of one's own child under the
circunstances of this case.

The instant case is not one such as Maulden v. State, Case

No. 75,595 (Fla. March 25, 1993). There, in a donestic setting,
this Court held that the nmurder commtted could not be
characterized as "cold" where there was nmental health testinony

i ndi cating that the defendant was overwhel ned by his enotions and
was in a depersonalized state. In the instant case, however
there is sinply no indication that the nurder commtted by
appel l ant of his daughter was anything but the col dest nurder

i magi nable. Therefore, your appellee therefore submts that the

cold, calculated and preneditated aggravating factor is



appl i cabl e under the circunstances of the instant case and may be

considered by this Court in its proportionality analysis.



| SSUE VI |

WHETHER APPELLANT' S DEATH SENTENCE | S
CONSTI TUTI ONALLY | NFI RM WVHERE A FAIR MAJORI TY
OF THE JURY RECOMVENDED TO | MPOSE THE DEATH
SENTENCE

Appel l ant's concession that his argunent under this issue

has been rejected in Brown v. State, 565 So. 2d 304 (Fla. 1990),

is well taken. Your appellee would note that the sanme argunent

now advanced herein by appell ant based upon Johnson v. Loui siana,

406 U. S. 356 (1972), was squarely rejected many years ago in
Alvord v. State, 322 So. 2d 533 (Fla. 1975), cert. denied, 28

U S. 923 (1976).



| SSUE | X

WHETHER THE DEATH PENALTY | MPOSED | N THE
| NSTANT CASE | S PROPORTI ONALLY WARRANTED

Appel l ant lastly contends that the sentence of death inposed
in the instant case is not proportionally warranted.

Essentially, appellant contends that because the instant nurder
arose froma purported "donestic" situation, and because

appel  ant has nonstatutory mitigation in his favor, the death
penal ty should not stand. Your appellee strenuously contends
ot herwi se and, therefore, the death sentence inposed in the

i nstant case should be affirned.

Your appellee submts that the sentence of death was
properly inposed in the instant case where the aggravating
factors established below set Way and this killing apart fromthe
average capital defendant. The inposition of the death sentence
was proportionate to other capital cases where the death sentence

has been upheld. <. Brown v. State, 473 So. 2d 1260 (Fl a.

1985) .
Addi tionally, your appellee submts that the instant case is
not a typical "donmestic" case such as those relied upon by

appellant. In Garron v. State, 528 So. 2d 353 (Fla. 1988), and

Wlson v. State, 493 So. 2d 1019 (Fla. 1986), this Court found

that killings were the result of heated, donestic confrontation
and, although preneditated, were nost |ikely conmtted upon
reflection of a short duration. Yet, the decisions in Garron and

Wl son shoul d not have precedential effect in the instant case



where the factual dissimlarities are marked. It is highly
significant that appellant lured his daughter into the garage to
commt the nmurder in an apparent attenpt to "cover up" the prior
murder of his wife. Had a death penalty been inposed for the

mur der of Carol Way, appellant's point mght have nerit in that a
husband killing a wife is often the result of a heated, donestic
confrontation. However, the col d-bl ooded nmurder of appellant's
daughter stands on a different footing. This nmurder was the
result of a cold plan fornul ated over a period of tinme sufficient
to accord reflection and contenpl ati on of the defendant's
actions. The instant case is nore akin to cases such as Porter

v. State, 564 So. 2d 1060 (Fla. 1990), and Brown v. State, 565

So. 2d 304 (Fla. 1990), wherein this Court upheld donestic cases
on the grounds of proportionality. The sanme result should obtain

in the instant case.



CONCLUSI ON

Based upon the foregoi ng reasons, argunents and authorities,
t he judgnent and sentence of death inposed by the trial court

shoul d be affirned.
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