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PRELIMINARY STATEMENT

Thi s proceeding i nvolves the appeal of the circuit court’s
summary denial of M. Freeman’s notion for postconviction relief.
The notion was brought pursuant to Fla. R Cim P. 3.850. The
type size and style in this brief is 12 pt. New Couri er.

The follow ng synbols will be used to designate references
to the record:

“RL.” -- record on direct appeal on Case No. 87-3527 will be
referred to as “Freeman 17;

“R2.” — record on direct appeal on Case No. 86-11599 w ||

be referred to as “Freeman [1";

“PC-R ”-- record on 3.850 appeal to this Court.

REQUEST FOR ORAL ARGUMENT

M . Freeman has been sentenced to death. The resolution of
the issues involved in this action will therefore determ ne
whet her he lives or dies. This Court has not hesitated to all ow
oral argument in other capital cases in a simlar procedural
posture. A full opportunity to air the issues through oral
argunent woul d be nore than appropriate in this case, given the
seriousness of the clains involved and the stakes at issue. M.
Freeman, through counsel, accordingly urges that the Court permt

oral argunment.
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STATEMENT OF THE CASE AND FACTS

The Circuit Court of the Fourth Judicial Crcuit in Duval
County, Florida entered the judgnents of convictions and
sentences under consideration. M. Freeman was charged by

I ndi ct ment on Case No. 86-11599 with first degree murder and



burgl ary on Decenber 4, 1986 (hereinafter referred to as Freeman
I1)(R2.12-13). He was charged with first degree nurder and
burglary in Case No. 87-3527 on April 23, 1987 (hereinafter
referred to as Freeman 1) (RL1.145).

In Freeman |, M. Freeman was found guilty on Cctober 9,
1987 (R1. 399-401). After a penalty phase on Cctober 13, 1987,
the jury recoomended a |ife sentence (R1.441). On Decenber 11,
1987, the trial court overrode the jury and i nposed a sentence of
death (R1L. 572-97). On direct appeal, this Court affirmed M.
Freeman’ s convictions, but ordered a |life sentence inposed.

Freeman v. State, 548 So.2d 125 (Fla. 1989).

While the first case was pendi ng on appeal, the state noved

forward with a second trial, Freeman Il, on Septenber 15, 1988

(R2. 1564). After a penalty phase on Septenber 16, 1988, the
jury recommended death by a nine to three vote, w thout know ng
that the death sentence would be set aside in Freeman |

On Novenber 2, 1988, the trial court inposed a death
sentence (R2.257-59) also without knowi ng that this Court would
inpose a life sentence in Freeman I. On direct appeal, this
Court affirmed M. Freeman’s convictions and death sentence.

Freeman v. State, 563 So.2d 73 (Fla. 1990).

M. Freeman filed his first postconviction notion on Freeman
Il, on June 29, 1992 and an anended Rul e 3.850 notion on Cctober
26, 1994 (PC-R 12, 178). M. Freeman was provided a direct
appeal attorney on Freeman | but was not given a postconviction

attorney because a life sentence had been inposed.



In his anended Rul e 3.850 postconviction notion M. Freenman
raised eleven clains. On July 29, 1996, the | ower court
summarily denied all of M. Freeman’s clainms wthout an
evidentiary hearing (PCR 424). The court’s order was filed
wi t hout attachnents.

M. Freeman filed a Mdtion for Rehearing on August 12, 1996
t hat was denied on Septenber 12, 1996 (PC-R 424, 435). Notice
of Appeal was tinely filed on Cctober 9, 1996 (PCR 442). M.
Freeman files this appeal challenging the sunmary denial of his
cl ai ns.

SUMMARY OF ARGUMENT

1. The lower court summarily denied w thout record
attachnments M. Freeman’s claimthat the jury was not presented
with critical excul patory evidence at guilt phase. The files and
records cannot conclusively rebut that the jury did not hear
conpel l i ng evidence because the state mslead it and the court as
to the existence of this evidence. As a result, defense counsel
was unable to provide effective assistance of counsel because his
ability to litigate was severely restricted. An evidentiary
heari ng was warr ant ed.

2. The summary denial of M. Freeman’s claimthat he
recei ved i neffective assistance of counsel at penalty phase was
error. Trial counsel failed to present substantial mtigating
evi dence which was not refuted by the record. M. Freenman’s
allegation that trial counsel failed to present any nental health

statutory and nonstatutory mtigation evidence when abundant



informati on was avail able was sufficient to warrant an
evidentiary hearing. The lower court attached no portions of the
record to support its finding.

3. M. Freeman was denied his right to a reliable
sentencing when his jury did not receive adequate instructions
that guide its sentencing discretion by explaining the limting
constructions of the aggravating circunstances.

4. The lower court erred in denying M. Freeman’s claim
that he was sentenced to death on the basis of unconstitutional
automatic aggravating factors. These factors failed to channel
the jury’s discretion in sentencing M. Freeman to death.

5. The state’s argunent and conduct during penalty phase
of M. Freeman’s trial was fundanentally unfair in that it
interjected inproper and inpermssible matters into the
proceedings. M. Freeman pled sufficient facts to warrant an
evi denti ary heari ng.

6. The lower court erred in sumarily denying M.
Freeman’s claimthat his sentence of death was based on an
unconstitutional prior conviction and on m sinformation by the
state regarding the prior conviction. M. Freeman was entitled
to an evidentiary hearing on this issue.

7. Shifting the burden to M. Freeman to establish that
mtigating circunstances nust outweigh the aggravating

circunstances was error and conflicts with Millaney v. W] bur.

M. Freeman was entitled to relief because his jury was

unconstitutionally instructed.



8. The lower court erred in sumarily denying M.
Freeman’s claimthat he received ineffective assistance of
counsel at guilt phase of his first trial and that excul patory
evi dence whi ch was never presented to the jury. M. Freeman pled
facts that can not be refuted by the record and nust be taken as

true under Lenon v. State. The court attached no records to

support its denial.

9. M. Freeman alleged that the state’s decision to seek
the death penalty in his case was based on unconstitutiona
raci al considerations. He pled sufficient facts under M esky
to warrant an evidentiary hearing. The court erred in summarily
denying this claim

10. M. Freeman’s trials were plagued by procedural and
substantive errors. These m stakes are not harnl ess when
consi dered as a whol e since the conbination of errors deprived
hi mof a fundanentally fair trials.

11. The I ower court erred in failing to attach portions
of the record on which it relied contrary to Fla. R Cim P.

3. 850.
ARGUMENT I

THE LOWER COURT ERRED IN SUMMARILY DENYING MR.

FREEMAN’S WHEN THE RECORD COULD NOT CONCLUSIVELY REBUT

THAT CRITICAL, EXCULPATORY EVIDENCE WAS NOT PRESENTED

TO THE JURY DURING THE GUILT PHASE OF MR. FREEMAN'S

SECOND TRIAL.

The adversarial process in M. Freenman's second tri al

(hereinafter referred to as Freeman 11) did not occur. The jury

was prevented from hearing excul patory evidence that was hel pful

5



to the defense. The state actively sought to m slead the court
and jury as to the existence of this evidence.? As a result,

def ense counsel was unable to provide effective assistance to M.
Freeman because his ability to litigate was severely restricted.
"[T]o ensure that a m scarriage of justice [did] not occur,"”
Bagley, 473 U.S. at 675, it was essential for the jury to hear

t he evi dence. ?

The | ower court concluded that no Brady violations occurred
in this case because, as to the majority of the evidence alleged
in M. Freeman’s notion, the court believed that defense counsel
had the information or could have obtained it through the
exercise of due diligence (PCGR 426-427). If this is true, then
def ense counsel knew or should have known of this evidence and
M. Freeman received ineffective assistance of counsel. The
evi dence was not presented to the jury. Either the state
suppressed it, or defense counsel knew about it yet failed to
present it. In either case, M. Freeman is entitled to relief or

at least an evidentiary hearing on the claim State v. Gunsby,

. A crimnal defendant is entitled to a fair trial. See,
Strickland v. Washington, 466 U. S. 668, 685 (1984). |In order to
insure that an adversarial testing occurs, the prosecutor is
required to disclose to the defense evidence "that is both
favorable to the accused and material either to guilt or
puni shnment." United States v.Bagley, 473 U S. 667, 674 (1985),
guoting Brady v. Maryland, 373 U S. 83, 87 (1963). Defense
counsel is obligated "to bring to bear such skill and know edge
as wll render the trial a reliable adversarial testing process."
466 U.S., at 685.

2 M. Freeman pled Brady and ineffective assistance of
counsel in the alternative. The |lower court m sconstrued this
concept (PC-R 426).



670 So. 2d 920, 924 (Fla. 1995)(“In the face of due diligence on
the part of Gunsby’s counsel, it appears that at |east sone of

t he evidence presented at the rule 3.850 hearing was di scoverable
t hrough due diligence at the tinme of trial. To the extent,
however, that Gunsby’s counsel failed to discover this evidence,
we find that his performance was deficient under the first prong
of the test for ineffective assistance of counsel.”). Contrary
to the lower court’s order, the allegations contained in M.
Freeman’s notion were not “nutually inconsistent” in terns of
establishing a cognizable claimfor relief.

The |l ower court further observed that “[a]ny ineffective
assi stance of counsel argunent is also wthout nerit because
Defendant is trying to avoid a procedural bar.” (PCR 428). The
court’s conclusion is erroneous as a matter of fact and of |aw.
No procedural bar applied to a Brady or ineffective assistance of
counsel claim The legal basis for these types of clains are
only cognizable in a collateral attack under Rule 3.850. M.
Freeman al |l eged that he was denied an adversarial testing at the
guilt phase due to either ineffective assistance of counsel or
t he suppression of evidence by the state. dains of ineffective
assi stance of counsel are properly brought in a Rule 3.850
nmotion, and in fact can only be pursued through coll ateral
at t ack.

Clainms involving Brady violations also can only be properly
brought in a coll ateral proceeding because they involve fact

which are not “of record.” See, Mihammmad v. State, 603 So. 2d




488, 489 (Fla. 1992); Denps v. State, 416 So. 2d 808, 810 (Fl a.

1982); Breedlove v. State, 580 So.2d 605 (Fla. 1991); Gorhamv.

State, 597 So.2d 782 (Fla. 1992). The files and records in this
case show that M. Freeman is entitled to relief.

The State's case hinged on the testinony of police officers
and nei ghbors as to the location of the struggle, the point of
injury to the victim what the victimsaid and their ability to
observe the incident. The thrust of M. Freeman's defense was
that the facts of the case were indicative of mansl aughter, not
first degree murder. Therefore, independent evidence that
corroborated M. Freeman's version of the facts was critical.

The defense case depended on a strong attack on the w tness
credibility and the availability of any excul patory evi dence
whi ch corroborated his version of the facts. However, avail able
i npeachnment and excul patory evi dence was not provided to the
jury, either because the state failed to disclose it or defense
counsel failed to discover it.

A key feature of the trial was whether the victimshot at
the defendant in an attenpt to prevent his escape or vice versa.
Oficer T.L. Tyson, the first officer on the scene, gave
conflicting testinony. He testified first that the victimsaid
he had been shot by M. Freeman and that M. Freeman had been
hi di ng behind a door and junped him (R2. 1232).

During cross-exam nation, Tyson testified that in his
deposition he had said that Collier said, "I caught the guy in ny

house. He was hiding behind a door." Tyson also testified that



Col l'ier had not el aborated any further except to say that he had
been shot, which was obviously not the case (R2. 1242). Tyson
then qualified his answer and said that he did not have his
report when he gave his deposition and said he did not renmenber
tal king to the neighbor at the scene, M. Hopkins (R2. 1243). On
re-direct, Tyson changed his m nd again when the state
"refreshed" his nenory with his undi scl osed suppl enental police
report (R2. 1248-49). No fingerprint testing was done on the gun
recovered at the scene. No testing was done of either M.
Collier's hands or M. Freeman's hands to see which one had fired
the gun. No bullet was recovered fromthe wall of the residence,
even though the police identified where the bullet had | odged
(R2. 1256-75).

Har ol d Hopki ns, an elderly neighbor of the victim testified
that M. Collier told himthat there had been a break-in, that he
had been pistol whipped and that he needed help (R2. 1179).

Tonmy Wayne Cohen, Tyson's son who had ridden to the scene with
his father, testified that M. Collier said he was attacked as
soon as he opened the front door and was pushed off the porch
(R2. 1350). @oviously, the sequence of events anpong the state's
W t nesses was inconsistent. Therefore, any inpeaching evidence
avai l able to the defense was critical.
M. Freeman consistently gave the sane story:

| got up around 6 a.m this norning and

started wal ki ng around t he nei ghbor hood.

went to McDonal d's on Lem Turner Road where |

ate and sat around for about two hours. |

| eft McDonal d's and wal ked around some nore.

9



| went up to this house on Carbondal e and
knocked on the front door to see if anyone
was hone. No one cane to the door so | went
around back. | took a screen off a rear
w ndow and opened the wi ndow. [t was not
| ocked. | crawl ed inside and started | ooking
for noney. | was in the house about 30
m nut es when the man canme hone.

| didn't hear himcone inside. He asked
me what | was doing in his house. | didn't
answer himbut started making ny way to the
front door. Before |I could get outside he
pointed a gun at nme. | grabbed the gun and
we fell out the front door down the steps. |
got the gun fromhimand hit himonce or
twce -- | amsorry, one or two tinmes in the
head with the gun. | then threw the gun down
and ran to the river. The gun went off one
time while we were fighting for it. The
police arrested ne about two bl ocks away. |
was hiding under a dock. This statenent was
witten for me by Detective WR DeWtt at ny
request, signed John Freeman.

(R2. 1366). M. Freeman told Oficer Gorsage the sanme story.

O ficer Gorsage recalled that the defendant said the victimhit
his head on the corner of the porch (R2. 1322). At the tine this
statenent was taken the victimwas alive, and M. Freeman had no
notivation for lying. However, he had no other independent

W tnesses to corroborate his version of the facts.

A W tness was avail able who could have testified that M.
Freeman did not intend to kill the victim only that he was
fighting back because the man had shot at him This w tness gave
this statenent to police and M. Stetson, the state attorney, six
mont hs before trial. On March 24, 1987, Kathryn Grace M xon

(then Freeman) was interviewed in the State Attorney's office by

10



M. Stetson and Detective Moneyhun. She responded to the
foll ow ng questions by M. Stetson:
Q But you're sure that John D
Freeman tell [sic] you that the only reason
he shot and killed the man was because the
man--1"'msorry--that he beat and killed the
man was because the man shot at himfirst;
right? That is what he told you

A Now, do what? Don't get ne
confused, please.

Q You're certain that John told you
that the only reason that he killed the man -
- beat himand killed himwas because the man
shot at himfirst?

A He didn't -- he said he did not
intentionally to kill the man. He just
fought back because the man shot at him

Q And the only reasons he fought back
is because the man shot at himfirst?

A Shot at him
(Statenment of Kathryn Grace M xon (then Freeman) March 24, 1987).
If trial counsel had been given this statenent, it would have
established that M. Freeman had gi ven consi stent statenments and
woul d have inpeached the credibility of the police officers. This
avai |l abl e evidence was not provided to the jury. The reliability
of the statenents of the state's w tnesses renai ned
uncontroverted. The jury was denied inportant information as to
the intent of M. Freeman, which directly affected the degree of
the crime they were to consider during deliberations. See Brady

v. Maryl and.

The police showed a conplete indifference to investigating

and testing the physical evidence that woul d show what actually

11



happened. Detective Dewitt, a 17 year veteran of the
Jacksonville Sheriff's Departnment and | ead investigator, failed
to performeven the nost basic investigation of the case. He
failed to have the bullet renoved fromthe wall in the house to
have it analyzed (R2. 1368); he failed to have a neutron
activation test done to see who fired the gun (R2. 1369); he
failed to ask where M. Freeman was in the house when Collier
canme home; he failed to ask whether M. Freeman heard Collier
cone into the house; he failed to ask where they were standi ng
when M. Freeman grabbed the gun; he failed to ask when M.
Freeman grabbed the gun; he failed to ask why M. Freenman didn't
take the noney, the checkbook or the gun; he failed to ask why
M. Freeman did not shoot Collier; and he failed to have the gun
dusted for prints to see who fired the shot (R2. 1379, 1381-89).
Evidently, Detective Dewtt depended on the evidence technician
to sua sponte conduct an investigation.

The duty of collecting and preserving the physical evidence
fell to Juan Anstette, a crine technician of 15 years experience
(R2. 1256). At trial, he testified that he did not observe any
bull et holes in the house or the overhang on the porch (R2.
1273).% Oficer Anstette collected evidence to be tested but

there is no indication that the testing was ever done (R2. 1273).

3Anot her technician was at the scene, but he was never
identified, nentioned in any report or disclosed to defense
counsel (R2. 1257). In fact, several officers are reflected in
the record as being at the scene but no reports or statenments
fromtheir reports were ever disclosed at trial or provided
t hrough 119 requests by CCR See, Oficers Smth and Phel ps (R2.
1257); O ficers Thonpson and Hughley (R2. 1294).
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By refusing to conplete the nost elenmentary investigation of the
crime scene, the state was able to argue that M. Freeman was
| ying about his version of the facts and that the jury woul d be
justified in finding he intended to commt a nurder.

Not hi ng coul d have been further fromthe truth
Detective Dewitt in his testinony said, "I exam ned the step

outside the front and determ ned there was no bl ood on that step"

(R2. 1355). According to the state's testinony, no bl ood was
present on the front step area, only a pool of blood five to six
feet fromthe house (R2. 1355). This was patently false.

A crinme scene photograph of the front step of the residence
distinctly shows bl ood on the step and on the ground i mredi ately
next to the step. The corner brick of the step appears to be
freshly chipped as well.#4 The only explanation for the bl ood by
the step was that the victimhad hit his head on the step. The
positioning of the blood stain denonstrates that the victimand
defendant fell next to the step where the calculator had fallen
out of the victinls pockets. No other explanation is possible.

It is also clear that Dr. Floro's testinony was severely
flawed. Dr. Floro testified at trial that the victimdied from
exsangui nation (R2. 1198), and that the victi mwuld have been

unconsci ousness in five to six mnutes and dead in another five

4't is not clear fromthe record whether this photograph was

used at trial. |If defense counsel had the photograph but failed
to use it to inpeach the state's wtnesses then he was
ineffective under Strickland. |[If the prosecutor did not disclose

t he photograph, then it is a violation of Brady. Until CCR can
conplete its investigation or receive 119 conpliance, the issue
must be pled in the alternative.
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or ten mnutes (R2. 1203). Due to the State's manipul ati on of
Dr. Floro's testinony or defense counsel's ineffectiveness,
however, the jury never |earned the inconsistencies and
i naccuracies contained in Dr. Floro's testinony.

After arriving at hone and finding M. Freeman in his house,
M. Collier began to struggle with M. Freeman. M. Collier had
a gun, and a shot was fired while the two were struggling in the
house. The two nen, still struggling, fell crashing out the
front door of the house, and M. Collier subsequently was injured
as his head hit the concrete step | eading fromthe porch. The
two continued to struggle, and M. Freeman, who had retrieved the
gun, hit M. Collier over the head wth the weapon. He then fled
fromthe scene, and was apprehended shortly thereafter.

Leonard Collier, still alive, made it to the street near the
end of his driveway, where he then fell to the ground. A
nei ghbor, Harol d Hopkins, who had w tnessed part of the struggle
fromhis home across the street, called the police (R2. 1161).
O ficer T.L. Tyson responded al nost i mediately. |d.

O ficer Tyson called for the rescue unit, and then
i mredi ately took a towel and applied pressure to the head wounds
totry to stop the bleeding (R2. 1232). According to Oficer
Tyson's testinony at trial, M. Collier was "excited." (R2.
1233). O ficer Tyson's son, Tommy Cohen, who was with his father
that norning, also testified that when his father went to
investigate the Collier residence, he took over assisting M.

Collier. According to Tomry Cohen's testinony, Leonard Collier
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was "hollering” and acting "extrenely hyper." (R2. 1349).
Anot her officer at the scene described the victimas "rolling on
the ground,” and "noving trying to get up." (R2. 1286).

The rescue unit responded to the scene al nost i medi ately,
and transported the victimto the University Hospital of
Jacksonville. M. Collier was in the hospital by 10:30 AM on
Novenber 11, 1986, and was conbative while being treated. He
died at approximately 4:00 PMthat afternoon.

Col | ateral counsel have consulted with an expert nedical
exam ner, who was provided with all the available materials and
testinony regarding the events leading up to the victinms death.
At an evidentiary hearing, M. Freeman would provide the court
with testinony regarding the fact that exsanguination, the
victims cause of death as determned at trial, can be prevented
when the bleeding is external, as it was in this case.?®
Mor eover, the nedi cal exam ner could explain, as he should have
to a jury, the incongruence of death by exsangui nation given the

facts that the bl eeding was wholly external, the only artery

5Dr. Floro conceded that there was no evi dence of internal
bl eedi ng:

Q [ by M. Stetson] Dr. Floro, please
tell the jury what you found internally?

A [by Dr. Floro] Yes, sir. On opening
the head there was difused [sic] henorrhagi ng
just on the skull, outside of the skull. On
this inside nothing is wong. There was no
broken skull bone. The brain was nornmal .
There is no bruising. There is no
henor r hagi ng i nside the brain.

(R2. 1197).
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affected was a m nor one, and the wounds were attended to al nost
i mredi atel y.

The expert nedi cal exam ner al so could provide testinony at
an evidentiary hearing regarding the inconsistencies and
m srepresentations in Dr. Floro's trial testinony. An inportant
issue at trial was whether the victimhit his head on the front
concrete step of his house when he and M. Freenman cane
struggling out onto the front lawn. |In statenents to the police,
M. Freeman indicated that, during the struggle, "the victimhit
his head on the concrete, on the corner of the concrete on the
front porch" (R2. 1307). Moreover, a photograph of the crine
scene clearly indicates an area of blood on the grass right in
front of the concrete step. The particular wound at issue was an
L- shaped angul ated wound on the left parietal area. Dr. Floro
on direct examnation, testified that in his opinion, this wound
was inflicted by a gun handle (R2. 1201). However, the
phot ogr aphs, police report, and diagram di scussed above clearly
indicate that the source of the nore serious wounds was not the
gun, but rather the concrete step.

If trial counsel had been given the photographs, police
report, or diagram he could have confronted the court with this
bl atant Brady violation and asked for a mstrial, or presented
the facts contradicting the State's case to the jury. Even if
trial counsel had the photograph and inproperly failed to inpeach

the state's witnesses, he still did not have Detective Dewitt's
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excul patory police report or the diagramshowing that the state
knew t here was bl ood on and near the front step.

In closing argunent, the prosecutor repeatedly referred to
the fal se conclusions created by the State's fal se evidence:

M. Jolly: It was not consistent, none of
the injuries in his opinion, his expert
opi ni on, he had done thousands of autopsi es,
were consistent with the victimfalling on
the porch. There was no scrape that woul d be
consistent or go along with a fall on a porch
to cause any of these injuries. These
injuries according to nedical exam ner,

Doctor Floro, were fromthis -- this gun
wheel ed [sic] by that defendant (R2. 1465)

M. Stetson: Nunber eight, he said that the
victimhit his head on the front steps.
That's how he got hurt like this, another

lie. Al you have got to do for that is take
t hese photos of the dead man back there and

| ook at the ears of this nman and the nultiple
injuries all over -- located all over his
head. That tells you the truth about the
statenent of the defendant fell down and hit
hi msel f on the steps. They are lies. The
defendant is trying to figure out a way where
he is not guilty (R2. 1482).

The jury could not disregard the false information. The force of
a prosecutor's argunent can enhance i measurably the inpact of

fal se or inadm ssible evidence. Brown v. Borg, 951 F.2d at 1017

citing Mller v. Pate, 386 U S. 1,6 (1967).

Thi s evidence woul d have corroborated the theory of defense,
but the State suppressed it. Detective Dewitt's police report of
Novenber 17, 1986, reflects that he knew there was a | arge anount
of blood adjacent to the front step of the house. A handwitten
diagramfromthe state attorney's file points out the |ocation of

the blood on the step with a circle not far fromthe cal cul ator
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that was recovered. |In fact, the state affirmatively

m srepresented that M. Collier could not have injured his head
on the step, even going so far as to steer Dr. Floro away from
menti oni ng bl ood near the front step of the house (R2. 1223) and
bl atantly arguing that there was no blood on or by the front step
(R2. 1355,1482). The prosecutor had a duty not to mslead the
jury. Brown v. Borg, 951 F.2d 1011, 1015 (9th Cr. 1991). The

prejudice to a defendant's right to a fair trial is even nore

pal pabl e when the prosecutor not only w thheld excul patory

evi dence, but has know ngly introduced and argued fal se evi dence.
Id. Either this photo was not disclosed by the state or defense
counsel failed to discover or effectively use it during the
trial. Regardless, the physical evidence corroborated M.
Freeman's version of the struggle and the jury was entitled to
know it.

Failure to honor Fla. R Cim P. 3.220 requires a reversal
unl ess the State can prove that the error was harm ess. Roman v.
State, 528 So.2d 1169 (Fla. 1988).

Excul patory evidence and statenents naterial to the
defendant's case were not disclosed. The undisclosed police
reports, statenments and pictures corroborated the defense theory
in M. Freeman's case. Rule 3.220(a) was violated. This
evidence was "within the State's possession or control." It was
in the possession of the | aw enforcenent agency "investigating"
the case and the state attorney's office. The non-disclosure

cannot be found to be harmless. Nor could there be any tactical
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or strategic reason for not presenting such evidence to the jury.
The prosecution's suppression of evidence favorable to the

accused viol ated due process. United States v. Bagley, 473 U S

667 (1985). The prosecutor nust reveal to the defense any
information that is helpful to the defense, whether that
information relates to guilt/innocence or punishment, and
regardl ess of whether defense counsel requests the specific
information. It is of no constitutional inportance whether a
prosecutor or a |l aw enforcenent officer is responsible for the

m sconduct. WIlliams v. Giswald, 743 F.2d 1533, 1542 (11th Grr.

1984). The Constitution provides a broadly interpreted nmandate
that the State reveal anything that benefits the accused, and the
State's wi thhol ding of information, such as the sworn statenents,
police reports and photographs here renders a crim nal
defendant's trial fundanentally unfair. See, Kyles v. Witley,

115 S. C. 1555 (1995).

ARGUMENT II

THE LOWER COURT ERRED IN SUMMARILY DENYING

MR. FREEMAN’S CLAIM OF INEFFECTIVE ASSISTANCE

OF COUNSEL AT THE PENALTY PHASE OF HIS

CAPITAL TRIAL.

The lower court erred in summarily denying this claim

wi thout a full and fair evidentiary hearing. The files and
records in this case by no neans show that M. Freeman is

"conclusively" entitled to "no relief" on this and rel at ed

claims. See Lenon v. State, 498 So. 2d 923 Fla. 1986). In

Strickland v. Washington, 466 U. S. 668 (1984), the United States

Suprenme Court held that counsel has "a duty to bring to bear such
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skill and know edge as will render the trial a reliable
adversarial testing process.” 466 U S. at 688 (citation
omtted). Trial counsel failed to carry out this duty.

The | ower court concluded wi thout the benefit of an
evidentiary hearing that “[njore is not necessarily better” in
eval uating counsel’s failure to investigate and present
substantial mtigating evidence (PCR 429). For this

proposition, the lower court cited Hall v. State, 614 So.2d 473

(Fla. 1993). Hall is a direct appeal case, not a postconviction
action, and does not address trial counsel’s duty to investigate,
prepare and present mitigating evidence in a capital case. See,

Rose v. State, 675 So.2d 567 (Fla. 1996). (“It is apparent from

the record that counsel never neaningfully attenpted to
investigate mtigation, and hence violated the duty of counsel
‘to conduct a reasonable investigation, including an

i nvestigation of the defendant’s background, for possible

mtigating evidence ”)(quoting Baxter v. Thomas, 45 F.3d 1501

(12t" Gir. 1995). See also, Hldwin v. Dugger, 654 So.2d 107,110
n.7 (Fla. 1995) (al t hough recognizing that “Hldwin' s trial
counsel did present sone evidence in mtigation at sentencing,”
failure to present abundant and avail able nmental health
mtigating evidence anmounted to constitutionally ineffective
assi stance of counsel). In M. Freeman's case, trial counsel,

W t hout a reasonable tactic or strategy, failed to present the
evidence outlined in the notion vacate. At a mninmm an

evidentiary hearing was warranted.
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The | ower court al so overl ooked a wealth of case | aw which
established that trial counsel in a capital case has the duty to
i nvestigate and present mtigating evidence, and that the failure
to do so constitutes ineffective assistance of counsel unless
there was a reasonabl e tactical decision for not presenting the
evidence in question. Even then, a tactical or strategic
deci sion must flow froman inforned judgnent, not made in a
vacuum “A tactical or strategic decision...cannot be made and
options exerci sed unless and until an investigation into the
def endant’ s background and character has been nade.” Eutzy v.
Dugger, 746 F. Supp. 1492, 1499 (N.D. Fla. 1989), aff’'d., No. 89-
4014 (11" Gir. 1990).

“A strategy of silence may only be adopted after an
i nvestigation, however, Iimted.” Id. In M. Freeman s case,
avai |l abl e evidence of statutory nental health mtigating factors
was avail able (PCGR 225-229). Evidence of nental health
statutory mtigating factors which was available in M. Freeman’s
case yet not presented is the weightiest type of mtigation.

Chaky v. State, 651 So.2d 1169 (Fla. 1995); Santos v. State, 629

So.2d 838, 840 (Fla. 1994).

VWiile “nmore” may not al ways be better, as the | ower court
opi ned, “nore” contenplates that “sone” was presented in the
first instance. In this case, no nental health mtigation
evi dence was presented. As was alleged in the Rule 3.850 notion,
such evidence was readily available to trial counsel. The |ower

court erred as a matter of fact and lawin failing to afford M.
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Freeman an evidentiary hearing. MIls v. Dugger, 559 So.2d 578

(Fla. 1990).¢
Bef ore the comencenent of the penalty phase on Friday,
Septenber 16, 1988, defense counsel requested a brief continuance
until the follow ng Monday or Tuesday.
(Def endant not present)

MR, MCGUI NNESS: We woul d be seeking
a continuance, Your Honor, till Mnday or
Tuesday. There is a gentleman, M. David
Sorrells, who previously testified on M.
Freeman' s behal f, and we woul d be seeking to
elicit his testinony again in this penalty
phase. He is basically M. Freeman's best
friend and could give evidence regarding M.
Freeman's work habits, how he relates to
ot her people, particularly children and a
nunmber of other matters which we feel germane
to non-statutory mtigation..

...She cares for an invalid husband and
also a small child, and | don't think they
understood the urgency of it. W tried to
explain it to them W know David Sorrells
isintowm. W knowif we were given until
Monday or Tuesday we could | ocate hi mand
have himhere. W also do not have nunerous
W tnesses to put onin this case. W have
two or three witnesses that we need to

testify.
| think fromreviewng this -- and
have revi ewed the past record -- that David

Sorrells is absolutely crucial for us to put
on_in the sentencing hearing because he knew
John Freenman grow ng up. He can corroborate
that John Freeman was the victimof child
abuse because he saw the scars.

He al so knew what ki nd of person John
Freeman was, what his work habits were and

5Thi s exact argunent was presented to the |ower court in the
formof a notion for rehearing filed after the court’s summary
denial. The lower court denied the notion for rehearing (PCGR
440) .
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what -- everything M. M@ nness has said
which | won't repeat, but given 24 hours we
can get M. Sorrells here. The fact we have
not gotten himhere so far is because we did
not know where he was, but we have | ocated
himnow. It's just a matter of being able to
get himinto court.

(R2. 1569-73) (enphasis added). Counsel presented a litany of
reasons why he did not have this “crucial w tness” under
subpoena. After discussing the matter, the court inquired as to

why M. Sorrells' prior testinmony could not sinply be read to the
jury:

THE COURT: Wiy don't we use his
prerecorded testinony given under oath?
VWhat's the matter with that? First of all it
appears to nme that the testinony he is going
to give could be given by other individuals,
whoever they may be. They could be given by
M. Freeman. They could be given by M.
Freeman' s not her who apparently you know she
is avail able, could be given by his father,
given by his brother. You nentioned al
t hese people. The testinony is to
corroborate is the word you used or
cunmul ative is the word I amusing. The point
is it could be given by other people.

(R2. 1574). Defense counsel went on to explain the difficulties
with this position (R2. 1576), but the court went on to indicate
that only if there were problens with having Dr. Legum woul d he
consider granting a continuance (R2. 1578). Defense counsel nmade
his final plea to the court:

MR. MCGUI NNESS: Essentially all we can
do, Your Honor, is tell the Court that we
believe this gentleman's testinony woul d be
mat erial and helpful. It is non-statutory
mtigation that we wish himto address. John
Freeman at this point is in a posture where
t he recommendation will be nade either as to
life or death, and | as his counsel would
very much wish to put on as nuch as we can in
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support of the life recommendation. | can
assure the Court that if we cannot reach and
subpoena this fellow by Tuesday we wll go
forward anyway, but | believe we can do it.

(R2. 1579) (enphasis added).

After noting that "this trial has been continued for a | ong
time since 1986 for a lot of different reasons” (R2. 1580), the
court expl ai ned:

You' ve known that the trial was set this
week for nmonths, and i f _the witness was
avai |l abl e during those preceding nmonths he
shoul d have been served with a subpoena for
this week and then by havi ng hi munder
subpoena | coul d have extended the subpoena
to anot her week or another day, but -- just
like we do with all the w tnesses.

(R2. 1580-81) (enphasis added). The court denied the notion for
conti nuance, and allowed M. Sorrells' prior testinony to be read
to the jury.

Def ense counsel failed to subpoena this critical w tness for
M. Freeman's penalty phase, and the court erred in not allow ng
the brief continuance to assure M. Sorrells' presence. The
request ed conti nuance was not for an unreasonable |length of tine.
It was inportant for the jury to consider live testinony of a
non-fam ly nmenber witness who was able to provide insight as to
t he Freeman household that a famly nmenber could not. It also
was inmportant for the jury to know that M. Freenman did have the
support of a friend who took the tine to testify on his behalf,
particularly since the court informed the jury that M. Sorrells
was "not available to testify" (R2. 1681). Counsel was deficient

in failing to subpoena this critical w tness, and the court
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erroneously restricted the presentation of mtigation at M.
Freeman's penalty phase. Additionally, as co-counsel's remarks
i ndi cate, the defense had not secured the presence of other

W t nesses for the penalty phase (R2. 1573).

In Wke v. State, 596 So. 2d 1020 (Fla. 1992), this Court
dealt with an identical situation as the one in M. Freeman's
case and reversed the sentence of death in that case. This Court
held that the trial court had abused its discretion in