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CERTIFICATE OF TYPE STYLE AND SIZE

Thi s proceeding i nvolves the appeal of the circuit court’s
summary denial of M. Freeman’s notion for postconviction relief.
The notion was brought pursuant to Fla. R Cim P. 3.850. The

type size and style in this brief is 12 pt. New Couri er.
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ARGUMENT IN REPLY

ARGUMENT I

THE TRIAL COURT ERRED IN SUMMARILY DENYING

MR. FREEMAN’S BRADY CLAIM.

The | ower court concluded that no Brady! viol ations occurred
in this case because, as to the majority of the evidence alleged
in M. Freeman’s Rule 3.850 notion, the Court believed that
def ense counsel had the information or could have obtained it
t hrough the exercise of due diligence (PCGR 426-427). However,

i f defense counsel knew or should have known of the evidence, M.
Freeman received ineffective assistance of counsel. The evidence
was not presented to the jury. Either the State suppressed it or
def ense counsel knew about it yet failed to present it. In
either event, M. Freeman would be entitled to relief. State v.
GQunsby, 670 So. 2d 920, 924 (Fla. 1995)[“In the face of due
diligence on the part of Qunsby’'s counsel, it appears that at

| east sonme of the evidence presented at the Rule 3.850 hearing
was di scoverabl e through due diligence at the tine of trial. To
the extent, however, that Qunsby’s counsel failed to discover
this evidence, we find that his performance was deficient under
the first prong of the test for ineffective assistance of
counsel”]. The allegations contained in M. Freenman’s notion are
not “nutually inconsistent” in terns of establishing a cognizable
claimfor relief. M. Freeman was denied an adversarial testing.

State v. @Gunsby. At a mininmum an evidentiary hearing is

war r ant ed because there is a factual dispute.

Brady v. Maryland, 373 U S. 83 (1963).
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The |l ower court further observed that “[a]lny ineffective
assi stance of counsel argunent is also wthout nerit because
Defendant is trying to avoid a procedural bar” (PC-R 428). The
| ower court’s conclusion is erroneous as a matter of fact and
law. There is no procedural bar applicable to this claim The
| egal bases for these allegations are clains that are only
cogni zable in a collateral attack. M. Freeman alleged that he
was deni ed an adversarial testing at the guilt phase due to
either ineffective assistance of counsel or the suppression of
evidence by the State. Cdains of ineffective assistance of
counsel are properly brought in a Rule 3.850 notion, and in fact,
may only be pursued in a collateral attack. C ains involving
Brady violations also can only be brought in a collateral
proceedi ng because they involve facts which are not “of record.”

See, Muhammad v. State, 603 So. 2d 488, 489 (Fla. 1992)(clains

arising under Brady are proper in a Rule 3.850 notion); Breedlove
v. State, 580 So.2d 605 (Fla. 1991) (extensive discussion of Brady

in post-conviction setting); Denps v. State, 416 So. 2d 808,

810(Fl a. 1982)(Brady violations properly brought in a Rule 3.850
nmotion); Gorhamv. State, 597 So. 2d 782 (Fla. 1992) (defendant’s

conviction and death sentence reversed in post-conviction and new
trial ordered due to Brady violations).

It is unclear fromthe record whether defense counsel could
have di scovered the Brady evidence. |t appears he did not have
access to the information. The state’s response is based

entirely on the assunption that defense counsel had access to



Kat hryn M xon’s statenents; had information that showed the
medi cal exam ner’s concl usi ons were wong; and had phot ogr aphs
that corroborated that M. Freeman’s version of the facts because
he made a pre-trial discovery request. The trial court made the
same mstake in its order. A pro forma discovery request
pretrial is not proof that rebuts M. Freeman’s allegation. It
only proves that defense counsel diligently requested di scovery.

The state’ s case depended on the testinony of police and
nei ghbors as to the location of the struggle, the point of injury
to the victim what the victimsaid, and observations of the
incident. The state’s argunent at trial shows that defense
counsel probably did not have access to the photographs that
woul d have corroborated M. Freeman’s argunent because the State
argued that he did not have proof.
A. The Photographs

Def ense counsel argued that the victimhit his head on the
concrete step as the two fell fromthe house during a struggle
over a gun the victimdrew on M. Freeman. |t appears that
def ense counsel nade this argunment w thout any independent
evidence to support his claim He only drew inferences fromthe
evi dence he had been given. This glaring weakness was exploited
at every opportunity by the state.

M. Stetson: Nunber eight, he said that the victimhit

his head on the front steps. That's how he got hurt

like this, another lie. Al you have got to do for

that is take these photos of the dead man back there

and | ook at the ears of this man and the nmultiple

injuries all over -- located all over his head. That

tells you the truth about the statenent of the

defendant fell down and hit hinmself on the steps. They
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are lies. The defendant is trying to figure out a way
where he is not guilty (R2. 1482).

* * *
Detective DeWtt: | examned the step outside the front
and determ ned there was no blood on that step. (R2.

1355) .

According to the state’s testinony, no blood was present on the
front step area, only a pool of blood five to six feet fromthe
house. It is obvious fromthis testinony and the state’s closing
argunent that defense counsel could not prove that there was

bl ood on the step that was consistent with M. Freeman’ s story.

The state suggests that the photographs were turned over
based on a discovery request by defense counsel. But, there is
no evidence in the record that shows which photos were disclosed
to the defense. The only photographs in the record are those
i ntroduced at trial.

The defense introduced sone photographs at trial that showed
bl ood in the grass near the step, the sane photos di scussed by
Detective DeWtt. But, these photographs did not prove M.
Freeman’s claim They provided a basis for defense counsel to
draw the inference that the victimcould have hit his head on the
step. If counsel had the photograph of the blood on the concrete
step, he would have introduced it at trial. The |ogical
conclusion was that he did not present the evidence because he
did not have it.

The trial court’s recitation of the defense attorney’s

openi ng statenent does not prove that he had the photograph M.



Freeman is now claimng as a Brady violation (PCGR 427). It
only proves that defense counsel was attenpting to make the
argunment without the Brady information. This factual dispute is
not resolved by the record and an evidentiary hearing shoul d have
been granted on this claim

The state does not offer an explanation as to how defense
counsel could have been nore diligent than he had al ready been.
He requested di scovery of the photographs and any excul patory
information. The state sinply did not disclose the information.

Neither the trial court nor the state can explain how
def ense counsel could been nore diligent in seeking the diagram
or police report other than nmaking a discovery request that he
did. The photograph, diagramand police report could have shown
that the source of the nore serious wounds to the victimwas not
the gun, but rather the concrete step. The state concedes that
these Brady violations “mght tend to support M. Freeman’s
version of the events.” State’'s Answer Brief at page 28. 1In
fact, it would have been the independent supporting evidence that
def ense counsel needed to prove his case.
B. The medical examiner’s testimony

Neither the trial court nor the state can show how t he
record refutes M. Freeman’s claimthat w thhol ding the police
report, photograph, diagram and M xon statenent prevented him
fromeffectively challenging the state’s nedical exam ner. The
cause of death listed by the nedical exam ner was that the victim

bled to death. Wth the undi scl osed evi dence, defense counsel



coul d have chall enged the state’s cause of death and the
i nconsi stencies in the nedical exam ner’s testinony.

The jury did not know that the victims injuries should not
have been fatal if the injuries were external, as the State said.
Dr. Floro, the state’s nedical examner, testified that there was
no evi dence of internal bleeding, henorrhagi ng, broken skul
bone, or bruising (R2. 1197). The injuries were entirely
external. A rescue unit responded to the scene al nost
i mredi ately and transported the victimto University Hospital of
Jacksonville. The victimwas in the hospital by 10:30 a.m on
Novenber 11, 1986 and was conbative while being treated. He died
at 4 p.m that afternoon purportedly from external bleeding.

Had defense counsel been provided with the diagrans, police
reports and phot ographs depicting the bl oody area, he could have
cross-examned Dr. Floro on the inconsistency of his testinony
and his conclusions. |f defense counsel had the information, he
woul d have realized that an independent nedical expert would have
been hel pful in refuting the state’s cause of death.? He would
have been able to present evidence that the victimshould not
have bled to death while under the i mediate care of doctors if

his injuries were only external.

2To the extent that defense counsel failed to consult an
expert based on the evidence he did have, his performance was
deficient and he was ineffective for not investigating this
issue. M. Freeman was prejudiced by the jury’'s failure to
consider this information in the context of weighing the evidence
agai nst him



At an evidentiary hearing, collateral counsel would have
presented evidence that the victims injuries should not have
been fatal unless sone intervening factor occurred that was not
recorded in the records or cited in Dr. Floro s testinony.

The state argues that this information “would have nmade no
difference.” State’'s Answer Brief at page 27. But, the
i nformati on woul d have gone to the issue of guilt and woul d have
affected the weight of the evidence the jury considered in
sent enci ng. If the jury knew that the victimdied because of
accidental injury on the step or because of sone nul f easance by
the nedical staff in not treating the victimproperly, then it
certainly woul d have affected the wei ght of the evidence
presented by the state. The jury was entitled to know the facts
of the case.

The state argues that obtaining a nedical expert to testify
about the inconsistencies in Dr. Floro’'s testinony is not a Brady
violation. State’s Answer Brief at page 26. M. Freeman never
said it was. Rather, w thholding the diagram photographs,
statenents and police report that show the inconsistencies in the
cause of death woul d have put defense counsel on notice to retain
such an expert to assist him By failing to disclose the
i nformati on, defense counsel was rendered ineffective by the

state’s action. See, Kyles v. Witley, 115 S. C. 1555 (1995).

It was not up to the state to determ ne whet her defense counse
shoul d use the withheld evidence. It was up to M. Freeman and

his counsel to decide how to use excul patory information. The



state’s duty is to disclose any material that could be construed

as favorable for the defense. See, Kyles v. Witley, supra.

Whether it was a Brady violation or ineffective assistance
of counsel, M. Freeman is entitled to relief. The trial court
failed to properly evaluate this evidence under Lenon. The
record on appeal cannot refute this claim An evidentiary
heari ng shoul d have been grant ed.

C. Withheld statement of Kathryn Mixon

The state suggests that defense counsel should have known
about the withheld statenent of Kathryn M xon because she was
listed as a witness on the state’s witness list. State’'s Answer
Brief at page 25. This is not the standard for disclosing
excul patory evidence to the defense. The state is required to
di scl ose to the defense any evidence “that is both favorable to
the accused and material either to guilt or punishnent.” United

States v. Bagley, 473 U.S. 667, 674 (1985), quoting Brady v.

Maryl and, 373 U.S. 83, 87 (1963). The state al so suggests that
def ense counsel shoul d have known about the statenment because his
client, who was suicidal and on psychotropic nedication, said so.
This is not the standard for determ ning whet her an excul patory
statenment should be disclosed. Even if it was, failure to use
the statenment was ineffective assistance of counsel

On March 24, 1987, Ms. M xon was interviewed at the State

Attorney’'s office by M. Stetson and Detective Mneyhun.

Q But you're sure that John D. Freenan tel
[sic] you that the only reason he shot and killed the
man was because the man--1'msorry--that he beat and

killed the nan was because the nman shot at himfirst;
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right? That is what he told you

A Now, do what? Don't get ne confused, please.

Q You're certain that John told you that the
only reason that he killed the man -- beat him and
killed himwas because the man shot at himfirst?

A He didn't -- he said he did not intentionally
to kill the man. He just fought back because the man
shot at him

Q And the only reasons he fought back is
because the man shot at himfirst?

A Shot at him
(Statenment of Kathryn Grace M xon, March 24, 1987).

Had defense counsel known there was i ndependent
corroboration of M. Freeman's version of the facts, he could
have used the information. He also would have had evi dence to
rebut the state’'s case on preneditation at guilt phase and
aggravation at penalty phase.

The state argues that the jury had already heard M.
Freeman’s version of the facts and “just didn't believe it.” Id.
This is exactly why independent corroborative evidence in the
form of photographs, statenents, police reports and di agrans were
so inportant. They were not self-serving statenents by the
def endant nor were they nerely inferences drawn by defense
counsel during opening or closing argunents. The lack of this
supporting evidence gave the jury no other alternative than to
sentence M. Freeman to death

The state suggests that the inconsistencies in the nedical
examner’s testinony and the om ssion of the photograph of the
step woul d not have nmade a difference in the outcone of the trial

9



because M. Freeman would still be guilty of felony nurder. See,
State’s Answer Brief at page 27. If M. Freeman had access to
the Brady material, he would have been able to prove that it was
not his intention to kill the victim He would have been able to
show the jury without question that the concrete step caused a
serious injury to the victim |If M. Freeman had access to an

i ndependent nedi cal exam ner’s opinion, he could have shown the
jury that the victims injuries should not have been fatal. Al
of these factors go to the weight of the evidence presented and
woul d have affected the outconme of the sentencing at trial. It
does not matter whether the state actively mslead the court and
jury as to the existence of this evidence or whet her defense
counsel sinply failed to discover it. The result was that the
jury did not hear this inportant information. The |ower court
erred in procedurally barring the claim There were substanti al
factual disputes remaining on this claim An evidentiary hearing

was required under Lenon v. State, 498 So.2d 923 (Fla. 1986).

ARGUMENT II

THE LOWER COURT ERRED IN SUMMARILY DENYING THE

INEFFECTIVE ASSISTANCE OF COUNSEL AT PENALTY PHASE

CLAIM.

At penalty phase of M. Freeman’s trial, three defense
W tnesses were presented—-his nother, brother and Dr. Legum The
trial court found two aggravating factors, no statutory
mtigating factors and “only a few' non-statutory mtigating

factors (R2. 257-58). The |lower court concluded, w thout the

benefit of an evidentiary hearing, that “[njore is not

10



necessarily better” (PCR 429). For this proposition, the court

cited Hall v. State, 614 So. 2d 473 (Fla. 1993). Hall is a

di rect appeal case, not a postconviction appeal, and does not
address the issues presented by M. Freeman, nanely, trial
counsel’s duty to investigate, prepare and present mtigating

evidence in a capital case. See, Rose v. State, 675 So. 2d 567

(Fla. 1996)(“It is apparent fromthe record that counsel never
meani ngful ly attenpted to investigate mtigation and hence

viol ated the duty of counsel ‘to conduct a reasonabl e

i nvestigation, including an investigation of the defendant’s
background, for possible mtigating evidence ”)(quoting Baxter v.

Thomas, 45 F. 3d 1501 (11t Cir. ), cert. denied, 116 S. C. 385

(1995)). See also, Hldwin v. Dugger, 654 So. 2d 107, 110

n.7(Fla. 1995).
The state argues that the presentation of these three
W tnesses satisfied defense counsel’s duty to investigate and
present mtigating evidence at penalty phase. Any other
evi dence, according to the state, would be cumul ative to what
these three witnesses said. State’'s Answer Brief at page 36-38.
This is inaccurate and a sinplistic interpretation of

Florida law. In Hldwn v. State, 654 So. 2d 107, 110 (Fl a.

1995), this Court found that although some mtigation had been
presented at trial, counsel’s “failure to present abundant and
avai |l abl e evi dence amounted to constitutionally ineffective

assi stance of counsel.” This decision underscored that it is the

“qQuantitative” as well as “qualitative” value of the evidence

11



presented that nmust be evaluated by the | ower court. See, Lara v.

State, 581 So.2d 1288 (Fla. 1991); Phillips v. State, 608 So.2d

778 (Fla. 1992). This Court has traditionally found the
statutory mtigating factors, particularly the nental health
mtigators, to be the “weightiest” type of mtigation that can be

presented. See Chaky v. State, 651 So.2d 1169 (Fla. 1995); Santos

v. State, 629 So.2d 838, 840 (Fla. 1994). Wil e nore may not
al ways be better, as the |ower court stated in its order, nore
contenpl ates that “sone” was presented in the first instance.

Here, the defense w tnesses presented were not properly
prepared to testify. Dr. Legum the purported defense nental
heal th expert, had so little background materials on M. Freeman
that he could only testify about the intellectual deficits he
observed. He relied largely on the self-report of a nedicated
and suicidal client. He failed to discover the information that
woul d show himthat statutory mtigation existed.

Dr. Legumdid not know that when M. Freeman was 2, a car
drove over his head and remained there | ong enough to |l eave tire
mar ks on his head and chest. He did not know that M. Freeman’s
grades in school were well below average. H's grades were so | ow
by eighth grade he was failing every subject in all four grade
peri ods.

Dr. Legum alluded to the child abuse M. Freeman suffered,
but he did not have any i ndependent corroboration or specific
i nstances of abuse, even though they were readily avail able. See,

Appellant’s Initial Brief at pages 27-33. He did not know t hat

12



M. Freeman was tied to an oak bed with neckties and whi pped with
a belt until he was black and blue. He did not know that M.
Freeman’s father would fly off the handl e and pound his fists
into his son’s head or take himout to the railroad tracks and
beat himuntil he was bl oody and bruised from head to toe.

Dr. Legumdid not know that M. Freeman had attenpted
suicide while in Duval County Jail and that he was on heavy
psychotropi ¢ nedi cati on such as Si nequan, Panelor, Elavil. Jai
records described M. Freeman’s deterioration that eventually
culmnated in his adm ssion to University Hospital in
Jacksonville for depression and attenpted suicide. The hospital
records reflect that M. Freeman had a flat affect, poor coping
skills, problens with insomia, poor nenory, and suicidal
i deations. Yet, the testinony of Dr. Legum does not indicate
that he was even aware of or provided with these nedical records.
Instead, he relied on the self-report of his client. It is
difficult to reconcile this information as being cumulative to
Dr. Legunmis trial testinony when he was not even aware of its
exi stence.

Dr. Legumwas not qualified to testify about the effects of
M. Freeman’s al cohol and drug abuse on his organic brain damage.
He could not testify to any of these ill nesses because he was not
a neuropsychol ogist trained in adm nistering the tests that would
show t hese effects. He also did not have the docunentary
evi dence to support his findings. Dr. Legumcould not find any

statutory mtigating evidence because he did not have the

13



mat eri al on which to base his opinion.

At an evidentiary hearing, M. Freeman woul d have presented
the testinmony of Dr. Toonmer and Dr. Larson. See, Appellant’s
initial brief at page 36. They would have testified that
statutory mtigating factors were present based on independent
evidence of famly histories, neuropsychol ogical testing and
medi cal records. Dr. Legum evaluated M. Freeman for conpetency
and sanity—-two conpletely different standards than evaluating a
client for mtigation.

The | ower court was bound under Lenpn and Rule 3.850 to take
these facts as alleged in the affidavits as true. None of these
facts are refuted by the record. |If the |ower court found the
paltry smattering of mtigation presented by counsel to prove “a
few non-statutory mtigating factors, then inmagine the inpact of
a significant anmount of independent factual evidence that
established statutory mtigation. The jury was entitled to hear
this evidence and evaluate its credibility because it is a co-

sentencer under Florida |aw. Espinosa v. Florida, 113 U S. 26

(1992).

In its answer brief, the state argues that counsel’s failure
to subpoena M. Freeman’s chil dhood best friend, David Sorrells,
to testify before the sentencing phase of trial was nore
beneficial than sinply reading his testinony fromthe prior
trial. See, State’s Answer Brief at page 36. At trial, defense
counsel conceded the inportance of having M. Sorrell’s live

testi nony.
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| think fromreviewing this -- and | have revi ened
the past record -- that David Sorrells is absolutely
crucial for us to put on in the sentencing hearing
because he knew John Freeman growi hg up. He can
corroborate that John Freeman was the victimof child
abuse because he saw the scars.

He al so knew what kind of person John Freenman was,

what his work habits were and what -- everything M.

McGui nness has said which | won't repeat, but given 24

hours we can get M. Sorrells here. The fact we have

not gotten himhere so far is because we did not know

where he was, but we have |ocated himnow. It's just a

matter of being able to get himinto court.
(R2. 1569-73) (enphasis added).

The only reason M. Sorrells did not testify in person was
because counsel failed to tinmely subpoena himto trial. Comon
sense dictates that live testinony of a wwtness is preferable to
reading the testinony into the record. Jurors are able to assess
the credibility of wwtnesses nore fully if they are able to see
and hear the wtness testify. It is analogous to this Court’s
preference for oral argunment in addition to the subm ssion of
briefs. It is difficult to assess the credibility of a w tness
purely fromtestinony read by a disinterested party.

At page 37, the state concedes that a “nore extensive and
detailed” information was not presented at trial. Mre
inmportantly, defense counsel did not even present the detailed
evidence that M. Freeman’s nother and brother could have
testified to. Because defense counsel had not properly prepared
his witnesses or explained what was mtigating evidence, a wealth
of information that was avail abl e was never di scovered or
presented to the jury.

Affidavits were cited in Appellant’s initial brief from Mary

15



Freeman and Robert Jewell w th anecdotes describing what M.
Freeman endured throughout his life. See, Appellant’s Initial
Brief at pages 26, 28, 30-32. These facts nust be taken as true
and they are not cunulative to the testinony presented during
trial. See, Hldw n, supra.

Next, the state suggests that defense counsel could not
chal l enge the prior murder that was used as an aggravating
ci rcunst ance because it may have introduced “lingering doubt.”
See, State’s Answer Brief at page 38. This is incorrect.

A defendant has the right in penalty phase of a capital
trial to present any evidence that is relevant to, anong other
things, the nature and circunstances of the offense. Cf. Skipper

V. North Carolina, 476 U.S. 1 (1986); Eddings v. Cklahoma, 455

U.S. 104 (1982): Lockett v. Chio, 438 U S. 586 (1978). M.

Freeman was entitled to introduce evidence to rebut the weight of

t he aggravators against him Downs v. State, 572 So.2d 895 (Fl a.

1990). Had defense counsel done a thorough investigation he
woul d have | earned that evidence existed that soneone other than
M. Freeman commtted the Epps nurder—the crine that was used as
an aggravating circunstance in this case.

In Downs, it was error for the |lower court on resentencing
to refuse to allow alibi evidence to rebut the state’'s allegation
that M. Downs was the triggerman in the crine.

There is no basis in this record to believe, as

the state clains, that the issue to which M chael

testified in 1982 was limted nerely to Down’s guilt.

Rat her, Downs solicited Mchael’s testinony in 1982

regardi ng counsel’s failure to adequately chall enge the

proof of guilt and to mtigate the severity of Down’s
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culpability in the penalty phase. [citation
omtted]...Even if the primary focus of M chael’s
testinmony at the rule 3.850 hearing had been guilt, the
fact at issue here would have been valid mtigating

evi dence, which Downs was constitutionally entitled to
present .

Downs v. State at 899, n. 4. The guilt issues were so

“inextricably intertwned” with penalty issues that the alibi
evi dence was found to be rel evant and adm ssi bl e.

The sanme is true in this case. Significant evidence existed
that M. Freeman was not the man who commtted the Epps nurder
See, Appellant’s initial brief at pages 41-47. The defense never
presented evidence that pointed to Darryl McMI1lion, not John
Freeman, as being the one responsible for the nurder. The jury
was entitled to know that when McMIlion was arrested in North
Carolina and extradited to Florida, he had a knife on his person,
a knife that disappeared upon his arrival in Jacksonville (RL.
1588). The knife that was used to commt the nurder of M. Epps
was never recover ed.

Approxi mately one nonth after M. Freeman was convi cted of
the Epps nurder, a hearing on a Motion for New Trial Based on
Newl y Di scovered Evidence was held. During that hearing, M.
Freeman presented the testinony of four w tnesses who cane
forward after the guilty verdict. These witnesses testified that
they had seen McMIlion in Jacksonville imredi ately before the
Epps murder. This contradicts his trial testinony and casts
serious doubt on his alibi. Once again, another critical piece
of information that corroborated other substantial evidence
against McMIIlion was never revealed to M. Freeman's penalty
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phase jury.

Mor eover, despite assertions by McMIlion and the
prosecution to the contrary, prom ses and undi scl osed deals were
made with McM I lion and were not disclosed to M. Freeman’s
def ense counsel or jury. McMIllion's relationship with the
prosecutors did not end after M. Freeman was convicted. A
letter to MM Ilion's attorney indicates that the State, after
learning of McMIllion's arrest warrant in Bartow, recomrended
that the warrant be recall ed.

| medi ately following M. Freeman’s conviction, wtness
Dudl ey Andrew Gang surfaced. M. Gang net with the detectives on
the Epps case and State Attorney Blazs, on the eve of a Mdtion
for New Trial Based on New y Di scovered Evidence. M. Gang told
police and the prosecutor that he had shared a cell in the Duval
County Jail with McMIIion.

According to Gang, McMIlion told himafter the trial that
the prosecutors were giving himgood deals to testify, and that
he had |ied about his whereabouts at the tinme of the Epps
murder.® He also told Gang that he had subnmitted a fal se
enpl oynment application at a McDonald' s in Tul sa, Olahoma because
he was running fromthe authorities. McMIlion admtted that he
was in Jacksonville when the Epps nmurder occurred, and that he
had gi ven the stolen Epps property to John Freeman.

(Jacksonville Sheriff's Ofice Notes, Novenber 17, 1987).

SMeM I lion clained to be in Tul sa, Cklahona on Cctober 20,
1986, the date of the Epps nurder in Jacksonville.
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M. Gang never testified at any proceeding related to M.
Freeman's conviction for the Epps nmurder. It is unclear what, if
anything, M. Freeman's defense counsel knew about M. Gang and
what he had to say.* What is clear, however, is that the jury
that sentenced M. Freeman to die never knew of this evidence
t hat cast serious doubts on the Epps conviction. This is
mtigating evidence that the jury was entitled to hear.

Contrary to the state’s argunent, this claimis not
procedurally barred because the state relied on the facts of the
Epps case to support its assertion that M. Freeman deserved the
death penalty. Under Downs and its progeny, M. Freeman was
entitled to present evidence to rebut the weight of this
aggravating circunstance. |If the state wants to use a prior
violent felony as an aggravator, it bears the risk that defense
counsel may rebut the weight of the aggravator. The |ower court

erred as a matter of fact and lawin failing to afford M.

Freeman an evidentiary hearing. MIls v. Dugger, 559 So. 2d 578
(Fla. 1990).
ARGUMENT IX
THE STATE’S DECISION TO SEEK THE DEATH PENALTY FOR MR.
FREEMAN WAS BASED ON RACIAL CONSIDERATIONS.
The state’s argunment sidesteps the test for determ ning

whet her an evidentiary hearing is necessary. M. Freeman all eged

4't is uncertain where the breakdown occurred with M. Gang.
Ei t her the prosecution withheld M. Gang's statenments and
vi ol ated Brady, or defense counsel failed to investigate this
crucial information. An evidentiary hearing is warranted.
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that the State seeking the death penalty on his case was based on
i nproper racial considerations. The basis for the claimwas a
statenent nade by the state to M. Freeman’s defense counsel that
the State could not plead out the case because he needed a death
penalty case to “get the nunbers up” on seeking the death penalty
in hom cides involving white on black crine.

Under Lenpbn v. State, supra, these facts nust be taken as

true unless the record conclusively rebuts the claim Neither
the state nor the trial court can point to any factor in the
trial record that rebuts this claim

I nstead, the state relies on the |ower court’s erroneous
interpretation of what is necessary to prove racial
di scrimnation. Even under the |lower court’s reasoning, M.
Freeman met his burden

Under the cases cited by the I ower court, M. Freeman has
shown that the “decisionmakers in his case,” the state, “acted
with a discrimnatory purpose,” when it told defense counsel they
needed to get their nunbers up on white on black cases where they

sought the death penalty. Cf. Mcdesky v. Kenp, 481 U S. 279,

292 (1987). These facts nust be taken as true under Rule 3.850
in determ ning whet her an evidentiary hearing should be granted
on the issue. The State's statenent clearly shows a

di scrimnatory purpose. The inference that can be nade here is
that had M. Freeman been black or the victimwhite, the state

woul d not have sought the death penalty. The record does not

refute this claim
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Counsel was ineffective for failing to challenge this issue
and preserve it for appellate review. This claimcould not have
been rai sed on direct appeal because defense counsel failed to
preserve the issue for appeal. Therefore, the |lower court was
incorrect in summarily denying this claimbecause sufficient
facts, when taken as true, nmerit an evidentiary hearing.

ARGUMENT XI

THE LOWER COURT ERRED BY NOT ATTACHING PORTIONS OF THE
RECORD TO ITS ORDER.

The state relies on Anderson v. State, 627 So. 2d 1170 (Fl a.

1993) as authority to abrogate Rule 3.850's requirenent that the
| ower court attach portions of the record that rebut M.
Freeman’s claim The state fails to nention that Anderson was
remanded back to the trial court because public records
litigation had not been conpleted. Therefore, the issue was noot
i n Anderson

Even if the state were correct, the |lower court has not
carried out its duty. The |lower court has not shown its
“rationale for its decision.” |Instead, it has continually cited
the incorrect standards for evaluating issues for an evidentiary
hearing and has conpletely failed recogni ze cogni zable clains in
col |l ateral proceedings. For exanple, in Argunent |X, the | ower
court cites to no part of the record that rebuts M. Freeman’s
claimof inproper racial considerations. |In Argunent |, the
| ower court cites to one discovery notion and one reference to
def ense counsel’s opening statement as refuting the entire Brady
claim (PCR 426-28). |In Argunent Il, the |lower court cites to
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the penalty phase record, alnost inits entirety. The court’s
order does not conport with the requirenents of Rule 3.850, nor
does it conply with the purpose and spirit of the Rule.

Anderson is not dispositive on this issue. The statutory
Rule 3.850 is. In this case, the state cannot rely on Anderson
to salvage the lower court’s mstake. An evidentiary hearing is

required on M. Freeman’s cl ai ns.

CONCLUSION

For the foregoing reasons, M. Freeman prays that this Court wl|
reverse the trial court’s order sunmarily denying his clains for
postconviction relief and remand for a full evidentiary hearing
or vacate the convictions and sentences, including his sentence

of death, and remand for a new tri al
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