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CERTI FI CATE AS TO TYPE SI ZE

It is hereby certified that this brief was prepared with 12-
poi nt Courier font, a non-proportional font.

PRELI M NARY STATEMENT

Al t hough three appeals of the sanme order are before the
Court, there is one record fromthe proceedi ngs of the Florida
Public Service Commi ssion ("PSC') below. Citations to the record
on appeal are in the form R(volune)-(page no.). Citations to the
transcript of the hearings below are in the form T(vol une) - ( page
no.). Citations to the exhibits in the case below are in the
formEx (no.) at (page no.). All references to the Florida
Statutes are to the 1997 edition, unless noted otherw se.

The foll owm ng abbreviations and terns are used herein.

UCNSB - the Utilities Conm ssion, Cty of New Smyrna Beach
Fl ori da

Duke - Duke Energy New Snyrna Beach Power Conpany, Ltd., L.L.P

Project - the New Smyrna Beach Power Project, the proposed 514 MW
gas-fired electrical power plant for which the PSC
determ ned need in the proceedi ng bel ow.

Participation Agreenent - a binding contract between the UCNSB
and Duke, setting forth the rights and obligations of the
UCNSB and Duke with respect to the Project.

PSC - the Florida Public Service Conm ssion.

Order - the PSC s order on appeal, Order No. PSC- 99-0535- FOF- EM
Order Ganting Determ nation of Need (for the Project).

PPSA - the Florida Electrical Power Plant Siting Act,
Sections 403.501-.518, Florida Statutes (1997).

FEECA - the Florida Energy Efficiency and Conservation Act,
conprising Sections 366.80-.85 & 403.519, Florida Statutes.

1



FERC - the Federal Energy Regul atory Conm ssi on.

Federal Power Act - a federal law, codified at a 16 U.S.C.S. 8§
791(a) et seq., that, inter alia, provides for federal
regul ati on of whol esale electricity sales and transm ssion
in interstate conmmerce.

PUHCA - the Public Uility Hol di ng Conpany Act of 1935.

Energy Policy Act or EPAct - an act of the U S. Congress, Public
Law 102- 486, that amended both the Federal Power Act and the
Public Utility Hol di ng Conpany Act of 1935.

QU - an investor-owned public utility, usually a vertically
integrated utility that engages in the generation,
transm ssion, and distribution of electricity; as used
herein, "the 10Us" refers to Appellants FPL, FPC, and TECO

FPC - Florida Power Corporation, an | QU that opposes the Project.

FPL - Florida Power & Light Conpany, an | QU that opposes the
Proj ect.

TECO - Tanpa El ectric Conpany, an |1 QU that opposes the Project.

QF - aqualifying facility as defined in the rules of the FERC
18 CFR § 292.101 et seq. There are two types of QFs,
"qualifying cogeneration facilities" and "qualifying snal
power production facilities.” (The latter is not relevant to
this case.) Pursuant to PURPA, QFs have the legal right to
force utilities to buy their electric power output at the
utility's avoi ded cost.

Qual ifying Cogeneration Facility - a QF that produces electricity
and useful thermal energy by the sequential use of energy
produced from a conbustion process. To be a qualifying
cogeneration facility, a cogenerator nust satisfy specified
efficiency and ownership criteria in the FERC s rul es.

Cogenerator - A power producer that produces electricity and
useful thermal energy by the sequential use of energy
produced from a conbusti on process.

Merchant Plant - an electrical power plant that is not in the
rate base of a regulated utility and for which captive
retail electric ratepayers are not subject to being forced
to pay through regul ated rates.

Non-Utility Generator - a termfrequently used | oosely to refer

2



to an electricity supplier other than a vertically
integrated utility that provides electric service at retail.

| ndependent Power Producer - an electricity supplier that is not
related to the utility or utilities to which it sells power,
usually used to refer to a QF or another supplier.

Exenpt Whol esal e Generator or "EWG' - a public utility under the
Federal Power Act that sells electricity at wholesale in
interstate commerce but which, pursuant to certification by
the FERC, satisfies criteria exenpting both the specific
utility and any parent or affiliate conpany fromregul ation
by the Securities Exchange Comm ssion pursuant to PUHCA

PURPA - the Public Uility Regulatory Policies Act of 1978,
P.L. 95-617, codified as part of the Federal Power Act.

JURI SDI CTI ON OF THE COURT

The Fl orida Suprenme Court has jurisdiction over this appeal
pursuant to article V, section 3(b)(2) of the Florida
Constitution and Section 350.128(1), Florida Statutes ("F.S.").
The UCNSB adopts the jurisdictional argunents made in its joint
response (wth Duke) in opposition to FPL's notion to transfer
t hese appeals to the First District Court of Appeals.

STATEMENT OF THE CASE AND FACTS

The I OUs' statenents of the case and facts are frequently
i nconplete, incorrect, msleading, irrelevant, and argunentati ve.
Consequently, the UCNSB rejects the 1QUs' statenents and
substitutes the foll ow ng.

The key issues presented by these appeals are: (1) whether
the PSC erred in concluding that both the UCNSB and Duke are
proper applicants for the PSC s determ nation of need for the

Project, and that their Joint Petition for Determ nation of Need



for the Project was proper; and (2) whether the PSC erred in
granting its affirmati ve determ nation of need for the Project.
To fully conprehend these issues, it is necessary to understand
the statutory and regulatory framework governing the UCNSB' s (and

Duke' s) application and the Project.

The Statutory Franmework

The case bel ow was a proceeding to determ ne the need for
t he New Snyrna Beach Power Project pursuant to Section 403.519
and the PPSA. Mst new power plants! nust be approved under the
PPSA before construction may begin. 8 403.506(1), Fla. Stat. The
permtting process for PPSA-jurisdictional plants includes the
PSC s need determ nation pursuant to Section 403.519, a | and use
hearing, and a site certification hearing. 8 403.508(1)-(3), Fla.
Stat. Ootaining the PSC s affirmative determ nation of need is a
prerequisite to holding the site certification hearing. 8
403.508(3), Fla. Stat. Following the site certification hearing,
an admnistrative | aw judge issues a recomended order to the
Governor and Cabinet, sitting as the Siting Board, for final
di sposition. 8 403.509(1)-(2), Fla. Stat. The PSC s

determ nation of need is one of the inportant factors that the

1 Any new steam or solar electric generating facility that
w Il have 75 MNor nore of electric generating capacity mnmust be
permtted under the PPSA. Power plants that do not have at | east
75 MV may, at the applicant's option, seek certification under
t he PPSA or may pursue individual permts fromthe respective
permtting agencies.



Siting Board considers when bal ancing the need for a proposed
power plant and the environnental inpacts resulting fromits
construction and operation. 8 403.502, Fla. Stat.

An entity nust have standing as a proper "applicant” for the
PSC s determ nation of need and for site certification by the
Siting Board. Section 403.519 provides as follows.

403. 519 Exclusive forumfor determ nation of need.
-- On request by an applicant or on its own notion, the
comm ssion shall begin a proceeding to determ ne the
need for an electrical power plant subject to the
Florida Electrical Power Plant Siting Act. . . . In
making its determ nation, the comm ssion shall take
into account the need for electric systemreliability
and integrity, the need for adequate electricity at a
reasonabl e cost, and whether the proposed plant is the
nost cost-effective alternative available. The
comm ssion shall also expressly consider the
conservation nmeasures taken by or reasonably avail abl e
to the applicant or its nenbers which mght mtigate
the need for the proposed plant and other matters
wthinits jurisdiction which it deens rel evant.

An "applicant"” is defined as "any electric utility which
applies for certification pursuant to the provisions of [the
PPSA]." 8§ 403.503(4), Fla. Stat. In turn, "electric utility" is
defined in Section 403.503(13), F.S., as follows:

"Electric utility" neans cities and towns,

counties, public utility districts, regulated electric

conpani es, electric cooperatives, and joint operating

agenci es, or conbinations thereof, engaged in, or

aut horized to engage in, the business of generating,

transmtting, or distributing electric energy.

Thus, any of the enunerated entities, or any conbination, may

seek certification of a proposed power plant, and may seek the



PSC s determnation of need as part of that process.?

The Project proposed by the UCNSB and Duke must be approved
under the PPSA. Thus, the purpose of the PSC s proceedi ng bel ow
was to determ ne whether the Project is needed, based on the

statutory criteria.

The Requl atory Franewor k

Applicants under the PPSA include "regul ated electric
conpanies." 8 403.503(13), Fla. Stat. Understandi ng what
entities are and are not subject to regulation, and by what
regul atory bodies, is thus critical to understandi ng why the PSC
correctly found that Duke is a proper applicant.

Utilities providing electric service may be subject to the
jurisdiction of the FERC and of the state regulatory authority,
e.q., the PSC, in each state in which they operate. For exanple,
FPL, FPC, and TECO are subject to FERC regul ation, under the
Federal Power Act, of their whol esal e power sales and
transm ssion service, and to PSC regul ati on, under Chapter 366,
F.S., of their retail rates and service. Generally, any conpany
that sells or transmts electricity at wholesale in interstate

comerce is a "public utility" as defined in the Federal Power

2 Contrary to the 1QUs' assertions, there is no reference to
"monopoly utilities" or to "retail utilities" in any part of the
PPSA. Indeed, the word "utility" does not even appear in Section
403.519. It is clear that the generation and sale of electricity
at wholesale is not a nonopoly industry, because nost utilities
buy and sell power froma variety of utilities and ot her
entities, including QFs.



Act,?® and subject to the jurisdiction of the FERC. Cenerally,

any conpany that sells electricity at retail is subject to state
regul atory authority with respect to such sales. See 88
366.02(1), 366.04(1), 366.041(1), & 366.06(1), Fla. Stat.
Utilities providing only whol esal e service may al so be subject to
the jurisdiction of state regulatory authorities to the extent
authorized by state law and to the extent that such regulation is
not preenpted by federal law. 4 The FERC regul ates rates for

sales of electricity at wholesale in interstate comerce; state
regul ation of such sales is preenpted by the Federal Power Act.
See 16 U.S.C.S. 8§ 824a (1994). Uilities that are subject to the
FERC s jurisdiction nust have a FERC-approved tariff for the sale
of their services. Id. at 8§ 824d. FERC nay set the rates for
such sal es via conventional regulation of rate base and prudent

expenditures, or it may authorize the utility to charge market -

316 US. CS. 8§ 824(b)(1) (1994). See Federal Power Conmm n
v. Florida Power & Light Co., 404 U S. 453, 463 (1972) (whol esal e
transm ssion and sale of electric power in interstate conmerce
hel d subject to regulation by the Federal Power Comm ssion, the
predecessor of the FERC).

4 See In Re: Doswell Limted Partnership, (Case No.
PUEB90068) (Va. Corp. Conmin, Feb. 13, 1990) (wholesale utility
subject to state regulation to the extent not preenpted);
Arkansas Electric Coop. Corp. v. Arkansas Public Service Commin,
461 U. S. 375 (1983) (whol esal e electric cooperative that was
specifically exenpted from FERC regul ati on was subject to state
regul ation, by the Arkansas PSC, where authorized by state | aw);
see also In the Matter of the Petition of AES Greenfield, (Case
No. 41361) (Ind. UWil. Reg. Conmin, March 11, 1999) ( merchant
plant held a "public utility" within the neaning of I|ndiana
statutes, but Indiana Uility Regul atory Conm ssion declined to
exerci se such jurisdiction).




based rat es.

In Florida, any entity, other than a nunicipal electric
utility systemor a cooperative utility system that supplies
electricity to or for the public, is a "public utility." 8
366.02(1), Fla. Stat. PSC orders that have interpreted the key
"to or for the public" |anguage of this statute have focused on
whet her the entity engaged in the retail sale of electricity. In

Re: Petition of PWVentures for Declaratory Statenent in Pal m

Beach County, 87 FPSC 10: 247, aff'd sub nom PWVentures v.

Ni chols, 533 So. 2d 281 (1988); In Re: Petition of Sem nole

Fertilizer Corp. for a Declaratory Statement Concerning the

Fi nanci ng of a Cogeneration Facility, 90 FPSC 11: 126.

Retail -serving public utilities in Florida generally have an
exclusive right to serve custoners in their service areas. See 8
366.04(2)(d)&(e), Fla. Stat. These custoners are thus "captive"
retail custoners of these utilities. See Al at 27-28, 47. These
utilities are entitled to charge rates that allow themto cover
all reasonable and prudently incurred expenses, including a
reasonable return on investnent. 8§ 366.041(1), Fla. Stat. ("no
public utility shall be denied a reasonable rate of return upon
its rate base"); 88 366.06(1)& 2), Fla. Stat. Thus, when a
public utility buys and owns a power plant, it is entitled to
recover all costs of owning and operating the power plant,

i ncl udi ng depreciation and a reasonable return on its investnent,

subject to the PSC s determ nation that the investnment was



prudent when nmade.

The PSC s electric regulation statute, Chapter 366, also
recogni zes another type of electricity provider, an "electric
utility,"” defined in Section 366.02(2) as foll ows:

"Electric utility" nmeans any municipal electric

utility, investor-owned electric utility, or rural

el ectric cooperative which owns, naintains, or operates

an electric generation, transm ssion, or distribution

systemwi thin the state.

The PSC regul ates "electric utilities" for the foll ow ng
purposes: for retail utilities, to prescribe a rate structure, to
approve territorial agreenents, and to resolve territorial

di sputes; and for all utilities (i.e., both whol esal e and
retail), to require the filing of reports and other data, and to
require electric power conservation and reliability within the
grid, for operational and energency purposes. 8 366.04(2)(c)&(f),
Fla. Stat. The PSC al so has: jurisdiction over a coordinated
power supply grid (8 366.04(5), Fla. Stat.); jurisdiction over
saf ety standards for transmi ssion and distribution facilities (8§
366.04(6), Fla. Stat.); and the authority to assure the
availability of energy reserves to ensure that grid reliability
and integrity are maintained. 8 366.055, Fla. Stat.

In supplying service to their custoners, retail-serving

utilities may generate power fromtheir own power plants or they

may contract for power from other suppliers.® Such other

5 In Florida, approximately 21 retail-serving utilities
have generation facilities and approximtely 34 retail -serving
utilities do not. Fla. Pub. Serv. Commn, Statistics of the
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suppliers include other vertically-integrated utilities, e.q.,
FPL, FPC, and TECO, whol esale-only utilities, power marketers,
and QFs.® Wth the exception of certain power purchases from QFs
under PURPA, all whol esal e purchases are voluntary by the
purchasing utility; no non-QF power supplier can require a
utility to buy its power. Retail-serving utilities may buy power
from any whol esal e power suppliers that they choose, and they may
recover the costs of such purchases subject to a prudence review
by the PSC. See § 366.06(1), Fla. Stat.

QFs, however, have the legal right under PURPA to require
retail-serving utilities to buy their output (both capacity and
energy) at prices not exceeding the purchasing utility's ful
avoided cost.” In Florida, nost QFs sell their capacity and

energy to purchasing utilities pursuant to |ong-term contracts.

Florida Electric Uility Industry, 1997 at 5 (1998). The UCNSB
has a small anobunt of generation capacity (18.8 MAN but buys nbst
of its power fromother suppliers at whol esal e. T3-389.

6 G her terms, such as "non-utility generator" and
"i ndependent power producer," are sonetines applied to QFs and
whol esal e public utilities. Wile QFs are not public utilities
under the Federal Power Act, all other entities that sel
electricity at wholesale in interstate comerce are. Thus, it is
at | east sonewhat of a msnoner to refer to such entities as
"non-utility" generators; this term probably cane to be applied
to such entities because they are not traditional vertically-
integrated utilities (i.e., utilities that own and operate
generation, transmssion, and distribution facilities).

" The term"full avoided costs" nmeans "the increnental costs
to the utility of the electric energy or capacity, or both,
whi ch, but for the purchase from cogenerators or small power
producers, such utility would generate itself or purchase from
anot her source." 8 366.051, Fla. Stat.
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The PSC reviews these contracts for approval of cost recovery on
the front end. Fla. Adm n. Code R 25-17.0832(3)-(4). Thus,

captive retail customers can be forced to pay the capital and

operating costs associated with their retail-serving utilities

power plants and forced to pay the costs associated with | ong-

termcontracts between utilities and QFs. The sanme is not true
of the costs of nerchant power plants. See Al at 27, 47.

Procedural History

The UCNSB and Duke filed their Joint Petition on August 19,
1998. R1-1. FPL and FPC noved to dism ss the Joint Petition, R2-
250 and R2-198, and the UCNSB and Duke filed nmenoranda in
opposition to both notions. R2-323 and R3-454. Pursuant to
notice, the hearings bel ow were convened on Decenber 2, 1998.
The first day consisted of oral argunment on the notions to
dismss filed by FPL and FPC. T1-19 to T2-318. The PSC took the
noti ons under advi senent and proceeded with evidentiary hearings
on the nmerits of the Joint Petition on Decenber 3, 4, 11, and 18,
1998. The UCNSB and Duke introduced into evidence the testinony
and exhibits of 10 witnesses, FPC called two w tnesses, and FPL
called one witness. In all, forty-two exhibits were admtted
into evidence in the proceeding. The PSC heard an additi onal
t wo- hour oral argunment on the notions to dismss on January 28,
1999. R11-2128-2227.

On March 4, 1999, the PSC voted to deny FPL's and FPC s

nmotions to dismss and voted to grant the determ nation of need
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for the Project. The PSC s Order reflects that four nenbers of
t he Conmi ssion® agreed that the joint application filed by the
UCNSB and Duke was proper and appropriate for action by the PSC.
The Order further reflects that a mpjority of the PSC voted to
grant the requested determ nation of need follow ng consideration
of the criteria in Section 403.519: the need for system
reliability and integrity, Al at 39-42, the need for adequate
electricity at a reasonable cost, Al at 42-45, whether the
Project is the nost cost-effective alternative avail able, Al at
45- 48, conservation neasures available to the applicants, Al at
48-49, and other matters within the PSC s jurisdiction, Al at 49-
54.
Facts

The UCNSB is a nunicipal electric utility authorized and
exi sting under Florida |law. See Ch. 67-1754, Laws of Fla. As a
muni ci pal utility, and as distinguished fromthe | QUs, the UCNSB
is not subject to direct rate regulation by the PSC, but is

subject to the PSC s regulation relating to rate structure,

8 This includes the three Comm ssioners, Terry Deason, Joe
Garcia, and Julia Johnson, who supported the majority decision,
pl us Conm ssi oner Leon Jacobs, who wote in his partial
concurrence "l agree with the magjority that in the instant docket
Duke New Snyrna is a proper applicant . . . because of the
relationship of the parties to the partnership." Al at 64.
Comm ssi oner Jacobs also wote that he "would not render a
decision relative to Duke's standing as an applicant
i ndi vidually, nor would [he] nake a decision on standing by
bi furcating the application into the electricity required for the
Cty of New Snmyrna and the additional capacity of the plant
(whi ch has been dubbed 'nmerchant capacity')." 1d.
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territorial disputes and agreenents, and certain of the PSC s
pl anni ng and coordi nation functions. The UCNSB offers
conservation prograns, including a |oad managenent programthat
enabl es the UCNSB to reduce its peak demand by approxi mtely ten
percent. T3-390-91, 394-95. The UCNSB al so plans to install a
sol ar photovol taic denonstration project of approximately 150
kil owatts capacity and to i nplenent a "green pricing" program
pursuant to which custoners nmay el ect to nmake certain paynents in
support of renewabl e resources, including solar energy. T3-391l.
Duke is a "public utility" under the Federal Power Act, and
is subject to the regulatory authority of the FERC. T4-577, 16
US CS 8§ 824(b)(1) (1994).° The FERC has approved Duke's
tariff for whol esal e power sales at market-based rates. Ex 17,

Duke Energy New Snyrna Beach Power Conpany Ltd., L.L.P., 83 FERC

® Though irrelevant to the PSC s decision and to the | egal
anal ysis applicable here, Duke is also an Exenpt Whol esal e
Cenerator ("EWG') for purposes of PUHCA. Exh 17, Duke Energy New
Snyrna Beach Power Conpany Ltd., L.L.P., 83 FERC § 62,220 (June
9, 1998); 15 U.S.C.S. 8§ 79z-5a (1994 & Supp. 1997). This
exenption makes it possible for Duke's parent corporation to have
interests in both Duke and in power generators in other states
w t hout becom ng subject to regulation by the Securities Exchange
Comm ssi on pursuant to PUHCA. Duke's status as an EWG i s
irrel evant because it is Duke's status as a public utility under
the Federal Power Act and as an "electric utility" under Chapter
366 that make it a "regulated el ectric conpany"” and therefore a
proper applicant under the PPSA and Section 403.519. An entity,
i ke Duke, that operated a power plant in Florida for the purpose
of maki ng whol esal e sales of electricity in interstate commerce,
woul d be a "public utility" under the Federal Power Act and an
"electric utility" under Florida | aw regardl ess whether it and
its affiliates were exenpt from PUHCA regul ation
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1 61,316 (June 25, 1998).' Duke is also an "electric utility"
under Chapter 366, subject to the PSC s regulatory jurisdiction
to the extent that such jurisdiction is not preenpted by the
Federal Power Act and to the extent applicable to the types of
activities in which Duke engages. See Al at 19-20. Specifically,
Duke is subject to the PSCs Gid Bill authority.?!! |d.

The el ectrical power plant for which the UCNSB and Duke
sought and obtained the PSC s determ nation of need is the New
Snyrna Beach Power Project, a state-of-the-art 514 MW natural gas
fired power plant. R1-7-8, T8-1046. The Project will be highly
efficient at converting primary energy (in the form of natural
gas) into electricity. The Project will use approximately 6,832
British thermal units ("Btu") of prinmary energy to produce one
kil owatt-hour of electricity, far nore efficient than nost
existing oil- and gas-fired units in Florida today. T5-713-14.

Th