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CERTI FI CATE OF TYPE SI ZE AND STYLE

The type size and style used in this brief is 12 point Courier

SUMVARY OF ARGUNVENT

The two issues before this Court are whether the trial court
erred in finding that the facts supported the stop by |aw
enforcenment of the Petitioner and whet her sentencing errors have to
be presented to the trial court prior to being raised on appeal.

As to the first issue, the lawin this area and the facts of
this case are not in dispute. The only issue is whether the trial
court’s finding was incorrect |egally. The State’s position is
that reversible error has not been shown by the Petitioner.

As to the second issue, the State’'s position is presently
before this Court in nunmerous cases. Prior to raising a sentencing
i ssue on appeal, defendants should be required to follow the
statute and rules and present the claim to the trial court.

Failure to do so should bar direct appeal of that issue.



ARGUMENT

PO NT I
VWHETHER THE TRI AL COURT ERRED I N
DENYING THE DEFENSE'S MOTION TO
SUPPRESS.

The Petitioner challenges the trial court’s denial of his
nmotion to suppress contendi ng that the circunstances of the traffic
stop did not establish that the deputy had a reasonabl e suspicion
to stop the vehicle the Petitioner was operating. It is the
position of the State that the evidence presented at the
suppression hearing easily supports the trial court’s denial of
t hat noti on.

First, it is well-established that a trial court’s ruling on
a notion to suppress is clothed in a presunption of

correctness, Johnson v. State, 438 So. 2d 774 (Fla. 1983), cert.

deni ed, 465 U.S. 1051 (1984): WL.D. v. State, 724 So. 2d 601 (Fla.

5th DCA 1998); Poole v. State, 639 So. 2d 96 (Fla. 5th DCA 1994),
and “a reviewng court nust interpret the evidence and all
reasonabl e deductions and i nferences which may be drawn therefrom
in a manner nost favorable to the trial judge s conclusions.”
WL.D., 724 So. 2d at 602.

The facts are not in dispute. On February 6, 1998, at
approximately 1:30 a.m, Deputy difton Singleton (Singleton) of
the Brevard County Sheriff’'s Ofice noticed a vehicle parked in
front of an enpty residence. The vehicle was |ocated in a high-

crinme area, and Singleton, who stated that he had worked that area



for a year and a half, did not recognize the vehicle as bel ongi ng
i n the neighborhood. (R 21, 22,23, 35, 36).

These facts | ed Singleton and another deputy to knock on the
door of the house next door to the enpty residence. (R 31). When
a woman opened t he door, the deputies inquired whether she knew who
owned the red Nissan. She indicated she did not, but she said she
woul d ask around and returned back inside the residence.
Subsequently, the Petitioner opened the door and stepped outside.

Initially, the Petitioner deni ed know ng about the vehicle or
its owner, but, eventually, he admtted that he knew t he owner and,
in fact, had arrived in that vehicle. (R 31). The deputies nade
contact with the owner of the vehicle, Christina Mck (Mck), and
determ ned that her driver’s license was suspended. (R 24). They
al so requested identification fromothers at the residence, and, as
a result, one person was arrested on an outstanding warrant, and
t he deputies discovered that the Petitioner’s driver’s |license was
al so suspended. (R 25, 33).

Just a few hours later, at approximately 5:30 a. m, Singleton
observed the sanme red N ssan being driven only about six to seven
bl ocks fromits previous location. (R 24,34). Singleton was able
to positively identify the vehicle because of its color, nmake, and
the substantial damage to the rear end that he had noted
previously. (R 34,38). Because the wi ndows were tinted, Singleton
could not determ ne who was driving so he initiated a traffic stop
to determ ne whether Mck was driving having already determ ned

that her license was suspended. (R 24-25).



When Singl et on approached the vehicle, he discovered that the
Petitioner was in the driver’s seat, and the owner, Mck, was
seated in the passenger’s seat. (R 25). Wen Singleton requested
identification fromthe Petitioner, the Petitioner clained he had
left his identification at hone. Singleton knewthe Petitioner was
bei ng untruthful since just a few hours earlier the Petitioner had
presented his broken identification card to Singleton. (R 26).
Singleton ran the Petitioner’s nanme, and, when the conputer check
once again indicated that the Petitioner’s |icense was suspended,
Si ngl et on request ed backup.

When anot her deputy arrived, Singleton arrested the Petitioner
and searched the vehicle incident to arrest. (R 26-27). Directly
underneath the spot that the Petitioner had been seated, Singleton
found crack cocaine. A presunptive field test was perforned, and
t he substance tested positive for cocaine. (R 27). The Petitioner
did not testify at the hearing. (R 41).

The trial court found that the facts established a reasonabl e
suspi cion that the person operating the vehicle was driving with a
suspended driver’s license nmaking the search incident to arrest
lawful. (R 52-53). The Petitioner argued on appeal that the trial
court erred in denying his notion to suppress submtting that the
of ficer did not have reasonabl e suspicion to conduct a traffic stop
of the car since the officer did not know who was driving. The
State disagreed and cited to the Fifth District Court of Appeal the
case of Smth v. State, 574 So. 2d 300 (Fla. 5th DCA 1991). It was

the position of the State that the facts in Smth were very simlar



tothe Petitioner’s situation. The Fifth District Court of Appeal
affirmed the trial court’s determ nation; however, this case also
i nvol ves an unpreserved sentencing i ssue which is the second i ssue
in this brief. It is the position of the State that the tria
court and the appellate court were correct that the facts of this
case clearly support a finding of reasonabl e suspicion for the stop
involved in this case.

All the officer needed for a tenporary detenti on was a founded
or reasonabl e suspicion. Reasonabl e suspicion has been defined as
“such suspicion as would warrant a person of reasonable caution in
the belief that a stop is appropriate, and is a |ess demandi ng

standard than that for probable cause.” Brown v. State, 719 So. 2d

1243, 1245 (Fla. 5th DCA 1998); Johnson v. State, 696 So. 2d 1271

1273 (Fla. 5th DCA 1997). Additionally, “[a] court’s eval uation of
reasonabl e suspicion is guided by common sense and ordi nary human

experience.” State v. Malone, 729 So. 2d 1008 (Fla. 5th DCA Apri

9, 1999); State v. Burns, 698 So. 2d 1282, 1284 (Fla. 5th DCA

1997). Additionally, founded suspicion is one based upon facts and
ci rcunst ances observed and interpreted by the officer in |ight of

hi s know edge and experience. Brown v. State, 687 So. 2d 13 (Fl a.

5th DCA 1996). In determ ning whether an officer has reasonable
suspicion to justify an investigative stop, each case is eval uated
on its own particular facts. Brown, at 1245. The appropriate
gquestion in each case is whether the action was reasonabl e under
the totality of the circunstances as interpreted in |ight of the

officer’s owm know edge. |d.



The facts in the previously cited case Smth showed that the
def endant was operating a vehicle in a high crine area. A patrol
officer ran the vehicle’ s tag and di scovered that the owner of the
vehicle did not have a valid license. Smth, 574 So. 2d at 300.
Al though the officer was not famliar with the owner of the
vehicle, the officer initiated a traffic stop to determne if the
operator had a valid driver’s license. The owner was not driving,
but Smth, who was the operator, admtted that his |icense was
suspended. A search incident to the arrest for driving while
I i cense suspended viol ation reveal ed a concealed firearm [d. The
Fifth D strict Court of Appeal wote that “an officer’s
i nvestigatory detention of a vehicle’ s driver is supported by well -
founded suspicion of unlawful activity when the officer first
determ nes that the vehicle s regi stered owner does not possess a
valid driver’s license.” Id. at 301.1

As in Smth, the officer had di scovered prior to stopping the
vehicle that the owner of the vehicle did not have a valid
driver’s license. According to the Fifth D strict Court of
Appeal’s holding in Smth, these facts alone were sufficient to
establish a reasonabl e suspicionto justify the traffic stop of the
red N ssan.

However, the facts in this case provide even greater support

1
The Petitioner filed a reply brief in the appellate court
attenpting to distinguish Smth or in the alternative asking the
Fifth District Court of Appeal to certify a question to this Court
if it found it to be controlling.
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for the trial court’'s determnation that the officer had a
reasonabl e suspicion for the stop. For exanple, Singleton was
famliar with both persons recently connected to this vehicle. The
officer knew that neither the owner of the vehicle nor the
Petitioner possessed a valid |icense. When Singleton had
encountered the Petitioner, the Petitioner initially lied as to
havi ng any connection to the car, but he then admtted know ng the
car’s owner and having arrived in the car. Singleton saw the red
Ni ssan within six or seven blocks fromits original |ocation and
only a few hours after his initial contact wth the Petitioner and
Mck. (R 34). Thus, it was reasonable to believe that one of the
two unlicensed people who had recently traveled to that area in the
red Nissan would be driving it out of that area, too.

The trial court at the hearing also referred to the case of

State v. Barnett, 572 So. 2d 1033 (Fla. 2d DCA 1991). The officers

in Barnett had a warrant for a defendant and stopped Barnett’s car
based upon their know edge that the defendant often rode wth
Barnett. |d. at 1033. Like the instant case, the officers could
not see into the car because of dark tint. 1d. However, unlike
this case, the officers quickly determ ned that the defendant for
which they were |ooking was not in the car. They next asked
Barnett for his driver’s license, and after determ ning that he did
not have one, the officers discovered that there were outstanding
warrants agai nst Barnett as well. 1d. The Second District Court
of Appeal reversed the trial court’s suppression of the stop and

arrest and determ ned that these facts did support a stop.



The Petitioner argues that Barnett is different than the
i nstant case; however, like Snmth, the State would submt that the
facts of the instant case provide even greater support for a stop.
Unlike in Barnett, the officer in this case did not have sone
general know edge that the car’s owner may have a friend riding
with himfor which he had a warrant. Instead, the officer in the
i nstant case knew that the owner of the car had no valid Iicense.
The officer also knew that the Petitioner had arrived to the
earlier place only blocks away in that car. Not being able to see
into the car to determ ne who was driving, the officer acting with
reasonabl e suspicion stopped the car, and upon approaching it,
i mredi ately saw soneone driving it who he knew had no |icense
Again, the facts clearly support the trial court’s findings, and
the Petitioner has failed to show any reason the trial court should

be reversed.



PONT Il
WHETHER A DEFENDANT MUST OBJECT TO
THE TRI AL COURT I N ORDER TO PRESERVE
THE DI RECT APPEAL OF SENTENCI NG
| SSUES.
This is another sentencing issue case which is before this
Court based upon the ruling of the Fifth District Court of Appea
that only sentencing errors which have been preserved can be rai sed

on direct appeal. See, Maddox v. State, 708 So. 2d 917 (Fla. 5th

DCA 1998), rev. granted, 718 So. 2d 169 (Fla. 1998).°2 Thi s

i ncludes any sentencing errors which previously nmay have been
| abel ed "fundanental ." It is the position of the State that this
is acorrect interpretation of the changes to the appell ate process
(the new anmendnents to the rules will be discussed later in this
brief). To understand how the Fifth District reached its
concl usi on, sone background revi ew of the previous lawin this area
IS necessary.

First, an exam nation of case lawprior to the Crimnal Reform

Act shows an inconsistent approach to whether an objection was

2

The fact that Maddox was an Anders case (Anders v. California, 386
U S 738 (1967)) which the appellate court chose to review and
evidently easily found sentencing errors illustrates the conplexity
and constant changing nature of our current sentencing process.
This exact point was made by this Court in the recent changes to
Florida Rule Crimnal Procedure 3.800 when it wote in regards to
sentencing: "[w hich once was a straightforward function for trial
courts, has becone increasingly conplex as a result of multiple
sentencing statutes that often change on a yearly basis.”
Anendnent to Rule 3.800, 24 Fla. L. Wekly S531 (Fla. Nov. 12

1999) .




needed to preserve a sentencing error. In the case Walcott v.

State, 460 So. 2d 915, 917-921 (Fla. 5th DCA 1984), approved, 472
So. 2d 741 (Fla. 1985), Judge Cowart wote a detailed anal ysis of
t he application of the contenporaneous objection rule to sentencing
errors in his concurring opinion which pointed out many of the
i nconsistencies in the sentencing error cases. Adding to the
i nconsi stenci es of the necessity of a contenporaneous obj ecti on was
t he expansive definition of fundamental error when used in the
sentencing context.® Case law held that an illegal sentencing
error was fundamental error since it could cause a defendant to
serve a sentence longer than is permtted by |aw, however, cases
cal | ed sentencing errors fundanental which ranged fromsentences in
excess of the statutory maximumto jail credit to i nproper costs to

condi tions of probation. See, Larson v. State, 572 So. 2d 1368

(Fla. 1991) (illegal conditions of probation can be raised w thout

preservation), Wod v. State, 544 So. 2d 1004 (Fla. 1989), receded

from State v. Beasley, 580 So. 2d 139 (Fla. 1991) (failure to

provi de defendant notice and opportunity to be heard as to costs

i nposed constitutes fundanental error), Vause v. State, 502 So. 2d

511 (Fla. 1st DCA 1987) (inproper inposition of mandatory m ni mum

sentence constituted fundanental error); Ellis v. State, 455 So. 2d

1065 (Fla. 1st DCA 1984) (error in jail credit fundanental since

3

The Second District Court wote that "It is no secret that the
courts have struggled to establish a neaningful definition of
‘fundanmental error’ that would be predictive as conpared to
descriptive." Denson v. State, 711 So. 2d 1225, 1229 (Fla. 2d DCA
1998) .
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def endant may serve in excess of sentence), Jenkins v. State, 444

So. 2d 947 (Fla. 1984), receded from State v. Beasley, 580 So. 2d

139 (Fla. 1991) (costs could not be inposed w thout notice).
Eventually it seens, case |aw evolved which provided that
sentencing errors apparent fromthe record coul d be revi ewed by the

appel l ate court whether preserved or not. See, Taylor v. State,

601 So. 2d 540 (Fla. 1992), Dailey v. State, 488 So. 2d 532 (Fla.

1986), State v. Rhoden, 448 So. 2d 1013 (Fla. 1984). In Rhoden

t he defendant was sentenced as an adult despite the fact he was
seventeen years old. |d. at 1015. However, the trial court never
addressed the requirenents of the statute necessary to sentence a
juvenile as an adult. There was no objection at the trial |evel.
Id. The State’'s argunent that the error was not fundanmental and
t hat an obj ecti on was needed was rejected by this Court which wote
If the state’s argunent is followed to

its logical end, a defendant could be

sentenced to a termof years greater than

the legislature mndated and, if no

objection was nade at the time of

sentencing, the defendant coul d not appeal

the illegal sentence.
Id. at 1016, (enphasis added).

The appellate system becane nore and nore clogged wth
sentencing errors which were either raised for the first tinme on
direct appeal or were not even raised at all by appellate counsel
but were sinply apparent on the record. As Judge Cowart wote in
his concurrence in the previously referenced Wal cott:

Those who | egi sl ate substantive rights

and who pronul gate procedural rules should
consider if the tinme has not arrived to

11



take action to inprove the present rules
and statutes. The first step mght be to
el imnate t hese vexati ous guesti ons,
perhaps by elimnating the right of direct
appeal of sentencing errors wth the
i njustice t hat necessarily att ends
application of the concept of inplied
wai ver to the failure of counsel to tinely,

know ngly, and intelligently pr esent
appeal abl e sentencing errors for direct
appel l ate review Perhaps it would be

better to have one simple procedure,
permtting and requiring, any legal error
in sentencing that can result in any
di sadvantage to a defendant, to Dbe
presented once, specifically, explicitly,
but at any time to the sentencing court for
correction with the right to appeal froman
adverse ruling.

460 So. 2d at 920, (enphasis added). Mre than a decade |ater
the better, sinpler approach urged by Judge Cowart was attenpted
with an extensive overhaul of the appellate systemin regards to
crimnal appeals. Included in this process was the Crim nal Reform
Act (ReformAct) which was codified in section 924.051, Fla. Stat.
(1997) as well as changes to the Rules of Crim nal and Appellate
Pr ocedur e.

It should be noted there is no right under the United States
Constitution to an appeal in a non-capital crimnal case. Thi s
poi nt was specifically recognized by this Court when it recently
wr ot e

The United States Suprene Court has
consistently pointed out that there is no
federal constitutional right of crimna
defendants to a direct appeal. Evitts v.
Lucey, 469 U. S. 387, 393, 105 S.C. 830
834, 83 L.Ed.2d 821 (1985) ("Alnpbst a
century ago the Court held that the

Constitution does not require States to
grant appeals as of right to crimnal

12



def endants seeking to review all eged tri al
court errors."). Accord, Abney v. United
States, 431 U.S. 651, 656, 97 S.Ct. 2034,
2038-39, 52 L.Ed.2d 651 (1977); Ross V.
Mffitt, 417 U S. 600, 94 S. . 2437, 41
L. Ed. 2d 341 (1974).

See, Amendnents to the Florida Rul es of Appellate Procedure, 685

So. 2d 773, 774 (Fla. 1996). However, this Court also noted that
article V, section 4(b) of the Florida Constitution was a
constitutional protection of the right to appeal. 1d. This Court
wr ot e
: we believe that the legislature
may |nplenent this constitutional right and
pl ace reasonable conditions upon it so | ong
as they do not thwart the |litigants'
legitimate appellate rights. O course,
this Court continues to have jurisdiction
over the practice and procedure relating to
appeals.
Id. (enphasis added) (footnote omtted).
| medi ately after the passage of section 924. 051 whi ch was the
| egi sl ature inplenenting reasonable conditions upon the right to
appeal, this Court exercised its jurisdiction over the appellate
process and extensively anmended Florida Rule Appellate Procedure
9.140 to work with the Reform Act. As applied to appeals after a
plea of guilty or nolo contendere,* the anended Rul e provided

(2) Pleas. A defendant may not

4
Many of the appeal s being taken occurred after a defendant had

negoti ated a pl ea and was sentenced pursuant to his agreenent. It
is not coincidental that the i nstant case as well as several of the
cases which will be discussed later in this brief were witten

after defense counsel on appeal had filed and Anders brief.

13



appeal from a guilty or nolo contendere
pl ea except as foll ows:

(A) A defendant who pleads guilty or
nol o contendere may expressly reserve the
right to appeal a prior dispositive order

of the lower tribunal, identifying with
particularity the point of |aw being
reserved

(B) A defendant who pleads guilty or
nolo contendere may otherwise directly
appeal only

(1) the lower tribunal's Ilack of
subject matter jurisdiction;

(i1) a violation of the plea
agreenent, if preserved by a notion to
W t hdraw pl ea;

(rit) an i nvol unt ary pl ea, i f
preserved by a notion to wthdraw pl ea;

(1v) a sentencing error, if preserved,;
or

(v) as otherw se provided by |aw
(enphasi s added). The Rule was also further changed in order to
specifically refer to sentencing errors:
(d) Sentencing Errors. A sentenci ng
error may not be raised on appeal unless
the all eged error has first been brought to
the attention of the |ower tribunal:
(1) at the time of sentencing; or

(2) by notion pursuant to Florida Rule
of Crimnal Procedure 3.800(b).

The Rule 3.800(b) referred to above was itself conpletely
rewitten to provide that a "defendant may file a notion to correct
the sentence or order of probation wthin thirty days after the

rendition of the sentence.”

14



It was these specific changes that led the Fifth District
Court to find that the concept of fundanental sentencing errors no
| onger exists.® As the court noted, only "preserved" errors can be
appeal ed. Sentenci ng issues becone much nore |ike other issues
with there now being a specific requirenent that they be preserved
in order to be presented on appeal. See, section 90.104(1)(a),
Fla. Stat. (1997) (requiring a specific objection to preserve an
evidentiary issue); Fla. R Cim P. 3.390(d) (requiring an
objection to preserve a jury instruction issue). Further, the
situation that was of concern in Rhoden that the subject matter of
t he objection would not be known to the defendant until the nonent
of sentencing is solved by the fact that there is still a thirty
(30) day window in which to present any sentencing issues to the
trial court for remedy and for preservation.

As the Fifth District Court of Appeal noted

The | anguage of Rul e
9.140(b)(2)(B)(iv) could not be clearer.
And why shoul d there be ‘' fundanental’ error
where the courts have created a ‘' failsafe’

procedural device to correct any sentencing
error or onission at the trial court |evel?

5

As additional support for the fact that fundanental errors only
apply to trial errors, the Fifth District Court relied on the case
of Summers v. State, 684 So. 2d 729 (Fla. 1996). |In Sumers, this
Court anal yzed the i ssue whether failure to file witten reasons to
sentence a juvenile as an adult constitutes fundanmental error
This Court wote that:

The trial court’s failure to conply with

the statutory mandate is a sentencing

error, not fundanental error, which nust be

rai sed on direct appeal or it is waived.

15



El i m nati on of the concept of ‘fundanental

error’ in sentencing wll avoid the
i nconsi stency and illogic that plagues the
case law and wll provide a nuch-needed

clarity, certainty and finality.
Maddox, 708 So. 2d 617, 620 (Fla. 5th DCA 1998) (enphasis added).

Wth this as a background, we now turn to the instant case.
On direct appeal the Petitioner submtted that his probation period
exceeded the statutory maxi num and that the trial court inposed
speci al conditions of probation upon hi mw thout thembeing orally
pronounced. The State pointed out that none of these issues was
presented to the trial court in any manner and that case |aw now
woul d find themnot preserved for appeal. The Fifth District Court
of Appeal affirnmed the judgnent and sentence citing Maddox.

Now the Petitioner is arguing that this error is fundanental
and did not have to be presented to the trial court. It is the
position of the State that these are the exact types of errors that
were intended to be presented to the trial courts prior to being
reviewed by the appellate courts. If the probation period was
i nproper, sinply file a notion with the trial court so indicating.
As to trial court’s failure to orally announce the conditions of
probation, the Petitioner sinply had to object in order to preserve
the issue. It is undisputed that he did not.

To repeat the point well made by the Fifth District Court as

to the fact that only preserved sentencing errors can be raised on

appeal :
El i m nation of t he concept of
‘fundanental error’ in sentencing wll
avoid the inconsistency and illogic that
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pl agues the case law and will provide a

much- needed clarity, certainty and

finality.
Maddox, 708 So. 2d at 620. It is the State’'s position that this
is the very reason that this Court anended the appellate rules
specifically to address the appeal of sentencing errors. And to
repeat the previously cited anendnment of Rule 9.140(d) which
specifically addresses the appeal of sentences:

(d) Sentencing Errors. A sentencing

error may not be raised on appeal unless

the alleged error has first been brought to

the attention of the lower tribunal:

(1) at the time of sentencing; or

(2) by motion pursuant to Florida Rule
of Criminal Procedure 3.800(b).

(enphasi s added).

Based upon this, it is the State’'s position that this Court
has clearly limted appeals of sentencing errors to only those
which are preserved by presentation to the trial court; thus,
elimnating the previously expansive exception of so-called
fundanmental error.

As previously noted, the Respondent is aware of the very
recent changes to the crimnal and appell ate rul es of procedure by
this Court. The thirty day period was found to be inadequate and
has now been expanded up until the tinme briefs are filed on appeal .

See, Anendnents to Fla. Rules of Cim Pro. 3.111(e) & 3.800 & Fl a.

Rul es of App. Pro. 9.010(h) 9.140, & 9.600, 24 Fla. L. Wekly S530

(Fla. Nov. 12, 1999). Additionally, the Cerk’'s office is now

required to forward a copy of the judgnent and sentence to the

17



defense attorney within fifteen days of the sentencing. However,
despite these adjustnents to the Reform Act, the overall point is
t he sanme - sentencing errors should be presented to the trial court
in order to be preserved. Wth this added safety net for
preservation, the goal of the ReformAct is strengthened even nore.
Furthernore, Rule 3.800(a) which allows a defendant to correct an
illegal sentence and Rule 3.850 in which a defendant can prove
i neffective assistance of counsel both still exist for errors not
"caught" under the current system

It has been said that there is no such thing as an error-free
trial, and it is becomng nore and nore apparent that the sanme is
true of sentencing. Clearly, no one should have to serve an
illegal sentence; however, it is not unfair to require that
sentencing errors should be presented to the trial courts in order
to be preserved for appeal. Sinply labeling alnost any error as
"fundanmental " should not forgive the failure to preserve the issue
as required by the rules. These i ssues were never presented to the
trial court and should not now be allowed to be raised for the

first tinme on direct appeal.
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CONCLUSI ON

Based on the argunents and authorities presented above, the
State respectfully prays this Honorable Court affirmthe hol di ng of
the Fifth District Court of Appeal

Respectful ly submtted,

ROBERT A. BUTTERWORTH
ATTORNEY GENERAL
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